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CROSSING BORDERS OR CROSSING SWORDS: CONFLICTS IN

“MORAL RIGHTS” AND “FAIR USE” IN THE DIGITAL WORLD

Joseph M. Beck,* Allison M. Scott,** and Katharine M. Sullivan***

I. INTRODUCTION

The copyright laws of the 164 countries that are members of the Berne
Convention1 are remarkably similar in many respects.  Indeed, when those
laws are compared with other kinds of legal concerns of the same Berne
Convention members states - for instance, job safety regulation; laws governing
marriage and divorce; licensing requirements for professions and trades (or
the absence thereof); even patent and trademark statutes and procedures -
copyright law appears to be relatively uniform among the nations. Yet despite
numerous overall similarities, important differences have emerged in recent
years, specifically in what is referred to in the United States of America
(“U.S.A.”) as “fair use”; and in the recognition and enforcement of “moral
rights” rights violations.  An article written or used in a lawful manner under
United States copyright law, for example, may be vulnerable to a claim of
infringement or “mutilation” under the copyright law or moral rights law of
another Berne Convention member state.  The internet, by its very nature,
permits worldwide dissemination of the same article that is lawful in one country
but of less certain status in another, hence it has become increasingly important
for content owners and content users to appreciate and evaluate the risks of
contradictory legal outcomes in various jurisdictions of Berne Convention
members.

It is beyond the scope of this article to survey the international copyright
disputes that already have arisen, much less to catalogue the differences in the
laws of Berne member nations that have and may in the future give rise to
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further such disputes; however, several recent European copyright lawsuits
(one of which included a “moral rights” claim) brought against Google Inc.
illustrate some of the issues.2

Through its search engine, its Gmail email program, and its content-
specific search engines, Google has changed the way many people experience
the internet.  Part of the price for being a market leader, however, has been
continuing legal battles over the rights in the content that Google indexes. Over
the last five years, a flurry of litigation has surrounded the various internet
search engine applications developed by Google, Inc.: from the class action
lawsuit brought by the Author’s Guild, Inc. in the United States over Google’s
scanning of library books,3 to recent copyright infringement cases decided in
France,4 and a pending copyright and moral rights case in Belgium.5  These
cases have raised questions regarding the application of U.S. fair use laws to
the ever-expanding world of digitized information.6

Section II., below, summarizes relevant U.S. fair use law, points to certain
international disparities in fair use laws, and observes that the relatively robust
fair use defense available under U.S. law (along with free speech rights) could
prevent some non-U.S. copyright judgments from being enforced in the United
States. Section III summarizes relevant U.S. moral rights law and explores
how those same U.S. policies of fair use and freedom of expression could also
prevent the enforcement in the U.S. of non-U.S. moral rights judgments in the
U.S.

2. Two authors of this article, Joseph Beck and Allison Scott, have represented Google in
litigation in the United States and Europe.

3. The Author’s Guild, Inc., et al. v. Google, Inc., No. 05-Civ-8036 (S.D.N.Y.).  This litigation
has drawn the attention and involvement of Indian copyright owners.  The Indian Reprographic
Rights Organisation and Federation of Indian Publishers objected to the settlement in the
Google Books case.  Reuters, India Objects to Google Books Settlement, Jan. 29, 2010, http:/
/www.reuters.com/article/idUS321904617620100129.

4. Editions du Seuil v. Google Inc., Tribunal de Grande Instance de Paris, 3ème ch., 2ème
section, December 18, 2009, available at http://www.nuv.nl/Scripts/Download.aspx?doc=/
SiteCollection Documents/Editions%20du%20Seuil%20et%20al%20v.%20 Google%20
(Paris%20Court%20of%20 First%20Instance) (18%20Dec%2009)EN%5B1%5D.doc; Société
des Auteurs des Arts Visuels et de l’Image (“SAIF”), T.G.I. Paris 3e ch., May 20, 2008,
available at http://www.kluweripcases.com/samples/ Copyright/fulltext.html.

5. Copiepresse v. Google, No. 06/10.928/C Tribunal de premiere instance de Bruxelles, Feb. 13,
2007; see also Eric Pfanner, In Europe, Challenges For Google on Privacy and Copyright
Protection, N.Y. TIMES, February 2, 2010, at B1.

6. The article does not purport to be a survey of all copyright litigation against Google, much
less of all fair use international copyright litigation, a subject which is far beyond the article’s
scope.  Nor does the article attempt to discuss the myriad arguments that a plaintiff might
advance in support of enforcement because of Berne, much less international conflict of laws
issues more generally.

Crossing Borders or Crossing Swords: Conflicts in “Moral Rights”
and “Fair Use” in the Digital World
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II. FAIR USE

A. Fair Use and Transformative Use in the United States

In the U.S., fair use seeks to balance the rights of authors and the public.
Although generalizations and simplifications can be hazardous when discussing
fair use, nevertheless, to simplify and generalize, fair use excuses reasonable
copying of a copyrighted work if the second author used the material in a work
that would itself benefit the public interest without substantially impairing the
present or potential market of the first work.7  The doctrine, which continues to
evolve under the common law, was codified at 17 U.S.C. §107, which provides,

“Notwithstanding the provisions of sections 106 and 106A [listing the
rights of owners of copyrights and of moral rights], the fair use of a copyrighted
work, including such use by reproduction in copies or phonorecords or by any
other means specified by that section, for purposes such as criticism, comment,
news reporting, teaching (including multiple copies for classroom use),
scholarship, or research, is not an infringement of copyright. In determining
whether the use made of a work in any particular case is a fair use the factors
to be considered shall include -

(1) the purpose and character of the use, including whether such use is of a
commercial nature or is for nonprofit educational purposes;

(2) the nature of the copyrighted work;

(3) the amount and substantiality of the portion used in relation to the
copyrighted work as a whole; and

(4) the effect of the use upon the potential market for or value of the
copyrighted work.

The fact that a work is unpublished shall not itself bar a finding of fair
use if such finding is made upon consideration of all the above factors.”8

Although the importance of the respective ‘factors’ will vary with and
depend upon the facts of a particular lawsuit, fair use decisions in the last two
decades have increasingly focused on the first factor - the purpose and character
of the use. As a result, a favorable finding for a defendant under the first factor
can sometimes dispose of an entire infringement claim.  The seminal case was
Campbell v. Acuff-Rose Music, Inc.,9 in which the Supreme Court examined
a rap parody by the band 2 Live Crew of the Roy Orbison song ‘Oh, Pretty

7. See 4 WILLIAM F. PATRY, PATRY ON COPYRIGHT § 10:2.
8. 17 U.S.C. §107.
9. Campbell v. Acuff-Rose Music, Inc. 510 U.S. 569, 114 S. Ct. 1164 (1994).
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Woman.’  The Court found that the first factor, character and purpose of the
use, weighted in favor of the parody because of its transformative nature.

“The central purpose of this investigation is to see…whether the
new work merely “supersede[s] the objects” of the original
creation…or instead adds something new…it asks, in other words,
whether and to what extent the new work is “transformative.”10

Though the commercial nature of the use is also an element under the
first factor and had been considered dispositive in some previous cases, the
Court found that the commercial nature of the use was less important in the
context of a parody.

Another important ‘transformative use’ case in which the first factor to
some degree controlled analysis of the other three was Suntrust Bank v.
Houghton Mifflin Co.,11 where the Eleventh Circuit found that the author of
the book The Wind Done Gone, which used many of the characters and plot
elements of Gone With the Wind, but from the perspective of one of the
slaves on the plantation, had made a transformative and hence fair use of the
copyrighted work.

Significantly, both Acuff Rose and Suntrust involved transformations of
the copyrighted works themselves—respectively, the song ‘Oh, Pretty Woman’
and the novel Gone With the Wind—in the form of parodies. By comparison,
the more recent decisions by the Ninth and Second U.S. Courts of Appeals in
Kelly v. Arriba Soft Corp.,12 Bill Graham Archives v. Dorling Kindersley
Ltd.,13 and Perfect 10, Inc. v. Amazon.com, Inc.,14 recognize and privilege
transformative uses that do not alter the underlying copyrighted works, but
rather put them to a different use.  These decisions, discussed below, have
direct relevance to the activities of content users such as Google that reproduce
entire copyrighted works in archives but make only segments or ‘snippets’ of
them available to the public.

In sum, even before the Supreme Court’s adoption in Acuff-Rose of
‘transformative use’ as a key part of its analysis under the first factor, U.S. fair
use law granted more protection to defendants than was available in some
other Berne Convention member nations. The expansive interpretations of
transformative (and hence, ‘fair’) use advanced by the Ninth and Second

10. Id. at 579, quoting Folsom v. Marsh, 9 F. Cas. 342, 348 (C.C.D. Mass. 1841) (No. 4901).
11. Suntrust Bank v. Houghton Mifflin Co. 268 F.3d 1257, 1263 (11th Cir. 2001).
12. Kelly v. Arriba Soft Corp. 336 F.3d 811 (9th Cir. 2003); see infra Part II.A.i.
13. Bill Graham Archives v. Dorling Kindersley Ltd. 448 F.3d 605 (2d Cir. 2006); see infra Part

II.A.ii.
14. Perfect 10, Inc. v. Amazon.com, Inc. 508 F.3d 1146 (9th Cir. 2007); see infra Part II.A.iii.

Crossing Borders or Crossing Swords: Conflicts in “Moral Rights”
and “Fair Use” in the Digital World
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Circuits in Arriba Soft and Bill Graham, and reiterated by the Ninth Circuit in
Perfect 10,  have served to underscore the differences between the copyright
laws of the United States and other Berne member nations.

(i) Arriba Soft

In Kelly v. Arriba Soft Corp.,15 a photographer who displayed some of
his images on his website objected to another site’s inclusion of thumbnail
versions of the images in its search engine results.16 The Ninth Circuit Court of
Appeals found, under the first factor, that the use was transformative because
the thumbnails had an entirely different purpose than the original images:
“improving access to information on the internet versus artistic expression.”17

Under the second factor, the photographs were deemed creative works
warranting broad copyright protection; however, as published works, they were
more likely to qualify for fair use, and the court therefore found that the second
factor only slightly favored the photographer.18 The third factor was neutral
because although the defendant used the images in their entirety, what was
reproduced was ‘reasonable’ in light of the search engine’s purpose.19 As for
the fourth factor, the court found that the search engine’s use actually drove
people to the photographer’s site, rather than harming his market, for an overall
finding of fair use.20

(ii) Bill Graham

In Bill Graham Archives v. Dorling Kindersley Ltd.,21 the Second
Circuit Court of Appeals examined a claim by the creator of seven Grateful
Dead posters that had been used, without permission, in a biography of the
band.22  The court, on its way to upholding a defense of fair use, gave particular
weight to its finding that the use was transformative.  Specifically, the biography
used the posters to document events in Grateful Dead history, a purpose that
was different from the original purpose of artistic expression and announcing
dates and venues for performances.23

The second factor weighed against the defendants because the posters
were expressive works close to the core of copyright; however, the court gave
this factor limited weight because of the transformative nature of the use.

15. Kelly v. Arriba Soft Corp. 336 F.3d 811 (9th Cir. 2003).
16. Id. at 815.
17. Id. at 819.
18. Id. at 820.
19. Id. at 821.
20. Id. at 821.
21. Bill Graham Archives v. Dorling Kindersley Ltd. 448 F.3d 605 (2d. Cir. 2006).
22. Id. at 607.
23. Id. at 609.
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Even though the book used the entirety of the posters, the third factor did not
weigh against fair use because reproduction of the entire poster was necessary
to accomplish the transformative purpose and because the small size of the
images reduced their expressive value.24 Finally, the court found that though
there was a market for licensed reproduction of the posters, the transformative
nature of the use was again dispositive; in addition, “were a court automatically
to conclude in every case that potential licensing revenues were impermissibly
impaired simply because the secondary user did not pay a fee for the right to
engage in the use, the fourth fair use factor would always favor the copyright
holder.”25

(iii) Perfect 10

In Perfect 10, Inc. v. Amazon.com, Inc.,26 the Ninth Circuit again found
fair use despite exact copying of an entire copyrighted work.27  Like Arriba
Soft, Perfect 10 concerns the search engine, Google which used thumbnails
of another website’s images. The Ninth Circuit again found the thumbnail use
transformative, stating that “a search engine transforms the image into a pointer
directing a user to a source of information.”28  It also reemphasized that an
exact copy of a work could be transformative as long as the copy served a
different function than the original work.29  Though the district court had found
that Google’s advertising revenues from directing users to sites using the
thumbnails rendered the use commercial, the Ninth Circuit decided that this
was outweighed by the degree to which Google promoted the purpose of
copyright and served the interest of the public.30

The photographs were close to the core of copyright under the second
factor, though this weighed only slightly in favor of the plaintiffs, and the use of
the full image was held reasonable, however favoring neither party under the
third factor.31 The analysis under the fourth factor was different, however,
because Perfect 10 did have a market for reduced-sized images for cell phones.
The court found that there was no evidence that users had substituted Google’s
images in this context, making the fourth factor also neutral, and went on to
find fair use.32

24. Id. at 613.
25. Id. at 614 (quoting Am. Geophysical Union v. Texaco, 60 F.3d 913, 930 n.17 (2d. Cir. 1994)).
26. Perfect 10, Inc. v. Amazon.com, Inc.508 F.3d 1146 (9th Cir. 2007).
27. Specifically, a likelihood of fair use is sufficient to vacate a preliminary injunction.  Id. at

1168.
28. Id. at 1165.
29. Id.
30. Id. at 1166.
31. Id. at 1167.
32. Id. at 1168.

Crossing Borders or Crossing Swords: Conflicts in “Moral Rights”
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These cases show how vital ‘transformative use’ is to a finding of fair
use.  A use that has a different purpose than the original work can overcome
the commercial nature of the use, or use of the entire original work; framing a
use as transformative can be essential to protecting content hosts such as Google.

B. Fair Use outside the U.S.

The fair use doctrine in the United States varies so widely from
comparable doctrines in other countries that various scholars have theorized
that fair use prevents the U.S. from being in compliance with its treaty obligations
under TRIPS and Berne Convention.33  In civil law systems such as France,
for example, fair use is limited to a statutory list of narrow exemptions for
specific uses.34  Even in other common law systems such as Britain, where the
concepts of ‘fair dealing’ and ‘public interest’ serve a similar purpose to
American fair use, the doctrine is still confined to statutorily exempted
categories.35  India’s fair dealing statute, for example, protects the following
categories,

“Subject to certain conditions, a fair deal for research, study, criticism,
review and news reporting, as well as use of works in library and schools and
in the legislatures, is permitted without specific permission of the copyright
owners. In order to protect the interests of users, some exemptions have been
prescribed in respect of specific uses of works enjoying copyright. Some of
the exemptions are the uses of the work

I. for the purpose of research or private study,

II. for criticism or review,

III. for reporting current events,

IV. in connection with judicial proceedings,

V. performance by an amateur club or society if the performance is given
to a non-paying audience, and

VI. the making of sound recordings of literary, dramatic or musical works
under certain conditions.36

33. Richard J. Peltz, Global Warming Trend?  The Creeping Indulgence of Fair Use in International
Copyright Law, 17 TEXAS INTELL. PROP. L.J. 267, 272-6 (2009).

34. Id. at 274.
35. Id. at 276. One exception is Israel, which in 2007 enacted a copyright law whose statutory

fair use exception does not include an exhaustive list.  Id at 285.
36. Government of India, Ministry of Human Resource Development, Department of Secondary

Education and Higher Education, A Hand Book of Copyright Law, http://copyright.gov.in/
Documents/handbook.html (last visited Apr. 2, 2010), See Copyright Act, 1957 [Act No. 14
of 1957], Section 52.
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In addition, parody, a traditional fair use under U.S. law, is far less certain
of protection in other systems, a consequence that may render protected uses
under U.S. law vulnerable to moral rights claims in some Berne Convention
countries.”37

C. Choice of Law - Does U.S. Fair Use Law Apply?

One of the most important questions involved in copyright and moral
rights cases filed against defendants such as Google outside the United States
is whether the court will apply U.S. law or the law of the forum country. Due
to the comparatively robust protection granted to content users under the U.S.
fair use doctrine (as well as the importance of the First Amendment’s prohibition
of laws restricting speech), it is likely that a decision applying U.S. copyright
law could be very different than a decision based on the law of the forum
state.38 If non-U.S. law is applied and a judgment is entered for the plaintiff,
the related issue of the enforceability in the U.S. of such a judgment may arise.

The French courts, in a series of recent cases, have addressed the question
of whether U.S. copyright law applies to claims brought by French plaintiffs
based on various Google applications available over the internet. The
inconsistency of these decisions makes it difficult for content creators and
users to predict outcomes.

37. Peltz, supra note 37, at 281.
38. A recent Jan. 14, 2010 French decision widens the gap even further. Tiscali v. Dargaud

Lombard, Cour Cass, (docket number not available), ruled that the site host provider Tiscali
could not benefit from the infringement liability exception for host service providers under
French law, because its services extended well beyond simple, technical hosting, to include
publishing and providing advertising space. Obviously this classification would affect a large
number of host service providers, including Google. However, there are discussions in Great
Britain about creating a new exemption from copyright law for search engines that create
copies of web pages in order to perform their search duties. The proposed amendment reads,
“Clause 29 Protection of search engines from liability for copyright infringement: (1) The
Copyright, Designs and Patents Act 1988 is amended as follows.  (2) After section 116F (as
inserted by section (Compulsory licensing of recorded music to be made available via the
internet)) insert - 116G Protection of search engines from liability for copyright infringement:
(1) Every provider of a publicly accessible website shall be presumed to give a standing and
non-exclusive license to providers of search engine services to make a copy of some or all of
the content of that website, for the purpose only of providing said search engine services. (2)
The presumption referred to in subsection (1) may be rebutted by explicit evidence that
such a licence was not granted. (3) Such explicit evidence shall be found only in the form of
statements in a machine-readable file to be placed on the website and accessible to providers
of search engine services. (4) A provider of search engine services who acts in accordance with
this section shall not be liable for any breach of copyright in respect of the actions described
in subsection (1),” Digital Economy Bill, http://www.publications.parliament.uk/pa/ld200910/
ldbills/001/amend/ml001-ire.htm. Also See Out-law, Peer proposes copyright exemption for
search engines, http://www.out-law.com/page-10658 (last visited Feb. 16, 2010).

Crossing Borders or Crossing Swords: Conflicts in “Moral Rights”
and “Fair Use” in the Digital World
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i. Société des Auteurs des Arts Visuels et de l’Image Fixe v. Google

In 2005, Société des Auteurs des Arts Visuels et de l’Image Fixe (“SAIF”)
brought suit in France against Google Inc. and Google France, alleging that
Google’s ‘Google Images’ application violated the copyright of the professional
authors whose interests SAIF represents.39  The Google Images application
allows Internet users to search for images on the Internet by entering search
terms. The results are displayed as low-resolution thumbnail images with links
to the sites at which the full-sized images can be found.40

The Tribunal de Grande Instance de Paris dismissed Google France as a
defendant in the case. The court found that Google France, a subsidiary of
Google Inc., had no authority to manage Google’s search engine in France or
to represent the U.S. Corporation in France. Thus, the court found that the
allegedly infringing acts of which SAIF had accused Google France, including
the operation of the www.google.fr website and its use by parties in France,
was improperly brought against Google France.41

Regarding the applicable law, the parties agreed that the issue was
governed by Article 5 of the Berne Convention. The Court looked to the 2007
Lamore decision of the French Court of Cassation.42 In this case, the Court
read Article 5 of the Berne Convention with the French statute and concluded
that the applicable law is the law of the country where the allegedly infringing
acts occurred, not where the harm was sustained. Based on this precedent, the
court found that the applicable law was the law of the U.S., because the allegedly
infringing acts—the collection of the images on the Google Images website,
the operation of the search engine, and use of the www.google.fr server—was
the activity of Google Inc., and the U.S. is where Google Inc.’s registered
office is located, where Google Inc.’s decisions were made, and where the
activity of the Google Images search engine was implemented.43

Once the French Court determined that U.S. law should govern, it applied
the four fair use factors and determined that Google Images’ use as fair use
and that SAIF’s claims should be dismissed.44

39. Société des Auteurs des Arts Visuels et de l’Image Fixe v. Google T.G.I. Paris 3ème chamber,
1ère section, ., May 20, 2008, N° RG 05/12117, available at http://www.kluweripcases.com/
samples/Copyright/toc-fulltext.html [hereinafter referred to as “SAIF case.”

40. See id.
41. See id.
42. Lamore v. Universal City Studios, Inc., Cour de Cassation, Jan. 30, 2007.
43. SAIF case.
44. See id.
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(ii) H & K v. Google Inc.

Standing in stark contrast to the Tribunal de Grande Instance de Paris’s
decision in the SAIF case is the court’s decision on October 9, 2009 in H & K
v. Google Inc., another case based on Google’s Google Images application.45

In H&K, the plaintiffs, the author of a particular photograph and a company
asserting to be the publisher of the photograph, sued Google Inc. and Google
France for the inclusion of the photograph in the Google Images application.
The plaintiffs brought claims for copyright infringement and for violation of the
author’s moral rights of disclosure, attribution, and integrity, for the reproduction
of plaintiffs’ image in a cropped form without identification of the author’s
name.46

As in the SAIF case, the defendants sought to have Google France
dismissed from the case, arguing that Google France was not involved in the
operation of Google Images which occurred in the U.S. and that Google France
merely acted as a business office responsible for customer service matters in
France. Unlike in the SAIF case, however, the court in H & K did not accept
these arguments and rejected that Google France’s petition be dismissed. In
making its decision, the court pointed to Google’s contract with Google France,
Google France’s interactions with Google Inc., and evidence that Google France
did in fact provide Internet and software services in France, including the
negotiation and sale of online advertising.47

In making its determination of applicable law, the court made neither
made reference to theLamore Court of Cassation decision nor its own recent
decision in the SAIF case.  Instead, the same court asserted that the applicable
law was the law of the country in which the alleged harm occurred - France.48

After deciding to apply French law, the court held that Google Images
infringed the plaintiffs’ copyright. As for the author’s moral rights claims, the
court dismissed the right of disclosure claim, finding it extinguished by the
author’s prior first publication of the work, but held in the plaintiff’s favor on
the attribution and integrity claims, finding Google’s display of an unattributed,
reduced-resolution thumbnail image of the author’s work to violate his moral
rights.49

45. H & K  v. Google, Tribunal de Grande Instance de Paris, 3ème ch., 2ème section, Oct. 9,
2009available at http://www.legalis.net/jurisprudence-decision.php3?id_article=2776.

46. See id.
47. See id.
48. See id.
49. See id.

Crossing Borders or Crossing Swords: Conflicts in “Moral Rights”
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(iii) Editions du Seuil  v. Google Inc.

In December of 2009, the Tribunal de Grande Instance de Paris rendered
another copyright decision against Google, on facts very similar to those involved
in the SAIF case and H & K cases.  The suit was brought against Google Inc.
and Google France in 2006 by a group of French publishers known as La
Martiniere Groupe, and was based on Google’s ‘Google Book Search’
application.50 The Google Book Search application depends on the scanning
and digitizing of books in order to make them searchable over the Internet
using Google’s search engine. The results of a search conducted on the Google
Book Search website are displayed in two different formats, depending on the
copyright and permissions status of the work.  Works not in copyright or for
which permissions have been obtained are displayed in full on the Google Book
Search results web page. Search results for works in copyright and for which
permissions have not been obtained are displayed in ‘snippet view,’ meaning
that only short extracts of the book’s text are displayed on Google Book
Search.51

As in the H & K case, but in contrast to its decision in the SAIF case, the
Tribunal de Grande Instance de Paris declined to dismiss Google France as a
defendant in Editions du Seuil.  Moreover, regarding applicable law, the court
found that French copyright law governed the dispute, rather than U.S. law.
Again, the Court made no reference to the Lamore Court of Cassation decision
or the SAIF case.  The Court stated that it would consider both, the places
where the damaging act occurred and the place where the harm is realized;
and the governing law would be of the territory which has the closest connection
to the dispute. The court then enumerated several contacts between the alleged
harm and France and determined that France had the closest connection with
the parties’ dispute, which justified application of French law.  The court relied
on the fact that (1) the works at issue were by French authors, (2) the excerpts
on Google Book Search were available to Internet users on French national
territory, (3) the deciding court was a French court, (4) the plaintiffs were
French companies, (5) Google France’s headquarters is in France, and (6) the
French Google Book Search website has an “.fr” extension and is written in
French.  Based on French law, the court held Google liable for copyright
infringement.52

50. Editions du Seuil v. Google Inc., Tribunal de Grande Instance de Paris, 3ème ch., 2ème
section, December 18, 2009.

51. See id.
52. See id.
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The Editions du Seuil and H & K decisions stand directly opposed to
the SAIF case on the issue of the law applicable to copyright cases brought in
France against U.S. defendants like Google Inc. None of these cases, however,
have been affirmed by the French Court of Cassation, and the French legislature
has not yet clarified the issue, and therefore the law of France in this area is
still unsettled. Google has announced that it will appeal the Editions du Seuil
decision.

D. Viewfinder

In the instance that a court chooses to apply the copyright law of a
country other than the U.S. to claims based on a U.S. company’s activities, an
important conflicts of laws issue still remains—the enforceability of the non-
U.S. judgment in the U.S. A recent Second Circuit case raised the possibility
that fair use could be used to shield an American company from a non-U.S.
copyright judgment. In Sarl Louis Feraud International v. Viewfinder, Inc.,53

two French fashion design corporations sued Viewfinder, an American
corporation that operates a website that posts pictures of fashion shows from
around the world.54 The original lawsuit was filed in France. The French
corporations claimed copyright infringement, based on unauthorized use of
photographs of their collections, and also unfair competition.55 Viewfinder did
not enter an appearance and the French court awarded a default judgment
against it, ordering Viewfinder to remove the offending photographs, pay
damages of 500,000 francs to each plaintiff, and pay a fine of 50,000 francs for
each day they failed to comply with the judgment.56

The French corporations later filed separate complaints in the Southern
District of New York to enforce the judgment.57 Non-U.S. judgments are
enforced in the United States under state law, so the procedure and standard
for enforcing judgments can vary from state to state.  New York law provides
that “A foreign country judgment need not be recognized if…the cause of
action on which the judgment is based is repugnant to the public policy of this
state.”58 The district court of the Southern District of New York found that

53. Sarl Louis Feraud International v. Viewfinder, Inc 489 F.3d 474 (2d Cir. 2007).
54. Id. at 476.
55. Id. at 477.
56. Id.
57. Id .
58. Id at 478.  See New York’s law is based on The Uniform Foreign Money-Judgments Recognition

Act, drafted by the National Conference of Commissioners on Uniform State Laws in 1962.
27 other states have also enacted the Act: Alaska, Colorado, Connecticut, Delaware, D.C.,
Florida, Georgia, Hawaii, Illinois, Iowa, Maine, Maryland, Massachusetts, Minnesota, Missouri,
Montana, New Jersey, New Mexico, North Carolina, North Dakota, Ohio, Oklahoma, Oregon,
Pennsylvania, Texas, Virginia, and Washington. Four states have enacted a 2005 version of
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enforcing the French judgments would be repugnant to the public policy of
New York because the shows at issue were public events and Viewfinder had
a right under the First Amendment to publish the photographs. The court also
referred to the possibility of a fair use exemption for Viewfinder.59  The French
companies appealed. Although the Second Circuit remanded the case for the
district court to determine whether French intellectual property law provided
protections comparable to these required by the First Amendment and directed
it to conduct a full fair use analysis,60 the unavailability in some Berne countries
of a strong fair use defense (and the free speech values that it protects) may
serve to prevent enforcement in the U.S. of some judgments of copyright
infringement based on laws of such Berne member states.

III. MORAL RIGHTS

‘Moral rights,’ also referred to as le droit moral, are a bundle of rights
entirely separate from personal property or copyright rights and that are personal
to the artist, who retains them even after the work is sold, the copyright in the
work is sold or licensed, or the work falls into the public domain.61 Of the
various moral rights,62 this Article focuses primarily on the right of attribution
and the right of integrity. The right of attribution protects an author’s right to
control recognition of authorship—basically, to require the author’s name to be
associated with, or withdrawn from, a work.63 The right of integrity protects
authors from reputational harm from the intentional truncation, distortion,
modification, or mutilation of their works.64

the law, which says the non-U.S. judgment need not be enforced if “the judgment or the [cause
of action] [claim for relief] on which the judgment is based is repugnant to the public policy
of this state or of the United States.”  They are California, Idaho, Michigan, and Nevada.
Charles W. Mondora, The Public Policy Exception, “The Freedom of Speech, or of the
Press,” and the Uniform Foreign-Country Money Judgments Recognition Act,  36 HOFSTRA L.
REV. 1139, 1139-41 (2008).

59. Sarl Louis Feraud Int’l v. Viewfinder, Inc., 489 F.3d 474, 477-478 (2d Cir. 2007).
60. Id. at 481-484.
61. See Berne Convention art. 6bis; ; 3 MELVILLE B. NIMMER & DAVID NIMMER, NIMMER ON COPYRIGHT, at

Ch. 8D (Matthew Bender, rev. ed.); see also Kathryn A. Kelly, Moral Rights and the First
Amendment:  Putting Honor Before Free Speech?, 11 U. MIAMI ENT. & SPORTS L. REV. 211,
215–16 (1994); Timothy E. Nielander, Reflections on a Gossamer Thread in the World Wide
Web:  Claims for Protection of the Droit Moral Right of Integrity in Digitally Distributed Works
of Authorship, 20 HASTINGS COMM. & ENT. L.J. 59, 68 (1997).

62. Other moral rights include the right of disclosure (or first publication) and the right of
withdrawal or the author’s right to withdraw or disavow his work after it is published See 3
NIMMER & NIMMER, supra note 59, §§ 8D.03–.05.

63. See id. § 8D.03; see also 17 U.S.C. § 106A(a)(1) (2006).
64. See 3 NIMMER & NIMMER, supra note 59, § 8D.04; see also 17 U.S.C. § 106A(a)(2)–(3) (2006).
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A. Moral Rights in the U.S. Compared to Moral Rights in Other Berne
Countries

The differences between the U.S. and other Berne member countries in
granting fair use rights to content users pale in comparison to the differences in
recognizing moral rights.65  The Berne Convention not only requires protection
of moral rights, specifically the right of attribution and the right of integrity, but
also permits member countries to provide greater protection as well.66 Moral
rights protection in the United States is much more limited than in many other
Berne member countries, and exists primarily in the federal Visual Artist Rights
Act of 199067 and some narrowly-drawn state laws. Any remaining protection
required under Berne Convention is supposedly provided in the United States
by its privacy, defamation, unfair competition, and intellectual property laws.

In contrast to the broad definition of ‘literary and artistic works’ covered
by the Berne Convention,68 application of the U.S. Visual Artists Rights Act of
1990 (“VARA”) is limited to certain works of visual art, specifically, certain
paintings, drawings, prints, and sculptures and limited-edition photographs.69

VARA does not apply to films, literary works, electronic publications, advertising,
works made for hire, or works not under copyright.70 In addition to being limited
to certain types of works of visual art, the federal rights of attribution and
integrity created by VARA are themselves more limited than similar rights in
some civil law countries.  For example, while the rights of attribution and integrity
are perpetual in France, Italy, and Spain, and while they endure for the full
period of copyright protection in the United Kingdom, Australia, and New
Zealand, works created on or after the effective date of VARA are subject to
the federal U.S. rights of attribution and integrity only during the life of the
artist.71

65. That spectrum probably starts with France, where moral rights are unwaivable, and then
moves to countries like Great Britain, where moral rights can be waived, and ends with the
United States, where moral rights do not exist except in connection with visual artists.  Great
Britain, however, has recently been considering a move toward the French end of the spectrum.
See Ali Qassim, U.K. Deliberates Need to Strengthen Moral Rights in Copyright Framework,
PAT. TRADEMARK & COPYRIGHT L. DAILY (March 25, 2010).

66. See Berne Convention art. 6bis.
67. See Visual Artists Rights Act of 1990 (hereinafter referred to as “VARA”), 17 U.S.C. § 106A

(2006) (providing for the rights of attributionand integrity).
68. See Berne Convention art. 2 (“[T]he expression ‘literary and artistic works’ shall include

every production in the literary, scientific and artistic domain, whatever may be the mode or
form of its expression . . . .”).

69. See id.; see also 17 U.S.C. § 101 (defining “work of visual art”).
70. 17 U.S.C. § 106A.
71. 17 U.S.C. § 106A(d)(2), works subject to VARA but created before its effective date, the title

to which has not been transferred, are eligible for moral rights protection under VARA that is
coextensive with the period of copyright protection for such works. VARA, 17 U.S.C.
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Other than the limited federal moral rights created by VARA for certain
works of visual art, the only sources of moral rights protection in the United
States are state moral rights laws, to the extent they are not preempted by
federal law, common law moral rights-type claims that have been recognized
by courts, and possible protection under § 43(a) of the Lanham Act.  After the
passage of VARA, however, the vitality of decisions in which courts recognized,
or appeared to recognize moral rights-type claims has been called into doubt.72

For example, in Gilliam v. American Broadcasting Co.,73 a case decided
before the enactment of VARA, the Second Circuit Court of Appeals extended
relief for a right of integrity-type claim under § 43(a) of the Federal Lanham
Act.74 The plaintiffs in Gilliam, members of the comedy troupe ‘Monty Python,’
argued that defendant ABC’s truncation of their ‘Monty Python’s Flying Circus’
works to fit them within the dictates of U.S. commercial television constituted
a mutilation of their works, and that attributing the edited program to plaintiffs
as their work constituted a misrepresentation that harmed their reputations.75

§ 106A(c)(3), the moral rights created by VARA are also limited by several exceptions,
including the notable exception that they do not apply to any reproduction, depiction,
portrayal, or other use of a work in, upon, or in any connection with any [“poster, map,
globe, chart, technical drawing, diagram, model, applied art, motion picture or other audiovisual
work, book, magazine, newspaper, periodical, data base, electronic information service,
electronic publication, or similar publication”; or “any merchandising item or advertising,
promotional, descriptive, covering, or packaging material or container”; or any portion of
any such item, or “any work made for hire”]. (quoting 17 U.S.C. § 101).

72. See, e.g., Stevens v. Nat’l Broad. Co., 148 U.S.P.Q. 755, 758 (Cal. Super. Ct. 1966) (the Court
granted in a pre-VARA oral opinion, a preliminary injunction which prevented the National
Broadcasting Company from cutting and editing the plaintiff’s film, A Place in the Sun, to
insert commercials that would “alter, adversely affect, or emasculate the artistic or pictorial
quality of said motion picture . . . .” The Court founded its decision on the fact that “a
photofilm can be an art form,” and that the court can grant relief to protect an art form’s
“artistic integrity.” VARA, of course, explicitly exempts motion pictures from protection
under 17 U.S.C. § 106A(c)(3).); cf. Franconero v. Universal Music Corp., 70 U.S.P.Q.2d 1398
(S.D.N.Y. Dec. 18, 2003) (“United States law does not recognize moral rights with respect to
vocal performances, and only recognizes moral rights claims as to visual arts that have been
altered or deformed.”); Crimi v. Rutgers Presbyterian Church, 194 Misc. 570, 575 89 NYS2d
813 (Sup. Ct. 1949) (responding to plaintiff’s reliance on language in the Berne Convention
and the concept of “moral rights” in European cases by stating that “[t]he conception of
‘moral rights’ of authors, so fully recognized and developed in the civil law countries has not
yet received acceptance in the law of the United States.  No such right is referred to by
legislation, court decision or writers.” (quoting Vargas v. Esquire, Inc., 164 F.2d 522, 526 (7th
Cir. 1947))). There are also cases that appear to allude to moral rights in U.S. common law,
but which turn on contract law and which, if any, rights remained with the author as per the
sales contract. See, e.g., Preminger v. Columbia Pictures Corp., 49 Misc. 2d 363 (N.Y. Sup.
Ct. 1966) (establishing, on the basis of contract law principles, that as long as custom and
usage provided,  the grantee of television rights had the right to cut and edit a film, and in such
case the artistic merit of the work was not impaired).

73. Gilliam v. American Broadcasting Co 538 F.2d 14 (2d Cir. 1976).
74. The Federal Lanham Act.  See 15 U.S.C. § 1114 et seq.
75. Gilliam v. American Broadcasting Co 538 F.2d 14, 18 (2d Cir. 1976),
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The Second Circuit found that “an allegation that a defendant has presented to
the public a ‘garbled,’ distorted version of plaintiff’s work seeks to redress the
very rights sought to be protected by the Lanham Act, 15 U.S.C. § 1125(a),
and should be recognized as stating a cause of action under that statute.”76

The court added that “the edited version broadcast by ABC impaired the integrity
of appellants’ work and represented to the public as the product of appellants
what was actually a mere caricature of their talents. We believe that a valid
cause of action for such distortion exists . . . .”77

Nearly twenty years later, however, and after the passage of VARA, a
district court in the Second Circuit denied that any common law moral rights
claim of integrity emerged from Gilliam.  On the contrary, in Choe v. Fordham
University School of Law, the Southern District of New York held that:

“There is no federal claim for violation of plaintiff’s alleged “moral rights.”
The Court in Gilliam stated that nearly 20 years ago. . . .  Whatever language
there may be in [Community for Creative Non-Violence v.] Reid or Gilliam
to suggest a federal common law claim for deprivation of an author’s “moral
rights” is dictum, and has not generated any claim in this Circuit for almost 20
years . . . .  Because the law in this Circuit does not recognize an author’s
common law “moral rights” to sue for alleged distortion of his written work,
plaintiff’s purported “moral rights” claim is dismissed.”78

As demonstrated by the restrictive  language of VARA and the dearth and
dubious vitality of U.S. decisions recognizing moral rights-type claims beyond the
limited protection of VARA, the U.S.’s protection of moral rights is much narrower
than in many other Berne Convention member countries.

The magnitude of the differences between the protection of moral rights
in the U.S. and in other Berne Convention countries, is reflective of the strong

76. Id. at 24–25 (internal citations omitted); see also 15 U.S.C. § 1125(a) (“(1) Any person who,
on or in connection with any goods or services, or any container for goods, uses in commerce
any word, term, name, symbol, or device, or any combination thereof, or any false designation
of origin, false or misleading description of fact, or false or misleading representation of fact,
which—(A) is likely to cause confusion, or to cause mistake, or to deceive as to the affiliation,
connection, or association of such person with another person, or as to the origin, sponsorship,
or approval of his or her goods, services, or commercial activities by another person . . . shall
be liable in a civil action by any person who believes that he or she is likely to be damaged by
such act.”).

77. Id. at 25-27.  Judge Gurfein, in his concurring opinion, was more skeptical:If a distortion or
truncation in connection with a use constitutes an infringement of copyright, there is no need
for an additional cause of action beyond copyright infringement. . . . So far as the Lanham
Act is concerned, it is not a substitute for droit moral which authors in Europe enjoy. . . .
[T]he Lanham Act does not deal with artistic integrity.  It only goes to misdescription of
origin and the like. (internal citations omitted).

78. Choe v. Fordham Univ. Sch. of Law, 920 F. Supp. 44, 49 (S.D.N.Y. 1995).
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and different cultural points of view about art and artists’ rights, and it suggests
that a non-U.S. court hearing a moral rights case against a U.S. defendant
may apply its own domestic moral rights laws to the case. Importantly, however,
those differences in laws and cultures may also increase the likelihood that a
moral rights judgment rendered by a non-U.S. court would be found
unenforceable in the U.S., on the grounds that such a judgment impinges on
First Amendment rights and is repugnant to a fundamental public policy
underlying U.S. copyright law, namely, the fair use doctrine. A recent case
against Google in Belgium involving both copyright and moral rights claims
provides a context to test this analysis.

B. Google v. Copiepresse

In Copiepresse v. Google,79 the plaintiff was a Belgian newspaper
association, who claimed that the display of headlines and short excerpt ‘snippets’
of news stories which were published on the internet without mentioning the
names of the individual authors of the articles on the Google News page
amounted to a violation of the authors’ moral rights of disclosure, integrity, and
attribution. Google’s “Google News” application allows Internet users to utilize
a single website to search for news stories published by news sources all across
the Internet. Users can identify specific news stories with search terms and
can also browse Google News’s database by topic. The Google News website
does not display the articles themselves, however, it provides a headline, a
‘snippet’ of the first 300 characters of the story, and perhaps a low-resolution
thumbnail image of a photograph. The headline acts as a hot link, transferring
the user to the internet news source where the article is published and may be
viewed in full.80

The Belgian trial court noted that Google News only indexes news articles
already published on the web and denied the right of disclosure claim. The
court found, however, that Google News violated the right of attribution of the
authors of the articles because the Google News website listed only the internet
news’ publisher’s name, not the names of the individual authors of the articles.
The court also concluded a violation of the authors’ right of integrity as Google
News reproduced only part of the authors’ works and, because Google clustered
different articles together by way of topic in a manner that could lead to
associations which might wrongfully alter the authors’ intended editorial or
philosophical positions.81

79. Copiepresse v. Google, No. 06/10.928/C.
80. Id.
81. Id.
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Google appealed the decision, and the authors submitted arguments that
Google News’ use constituted a fair use under U.S. copyright law and that
Copiepressee’s moral rights claims would likely be considered fundamentally
to conflict with core values of U.S. law. However, even if the appellate court
were to determine Copiepresse’s moral rights claims based on Belgian law,
and even if Copiepresse were to be granted a judgment in its favor, it is doubtful
that the plaintiff would be able to enforce such a judgment in the United States
due to fundamental conflicts both with the U.S. Copyright Act and the First
Amendment, as discussed below.

C. Copiepresse’s Moral Rights Claims: Conflicts with the U.S. Copyright
Act82

i. The Right of Attribution

Attribution claims under U.S. law must be analyzed in light of the U.S.
Supreme Court’s decision in Dastar Corp. v. Twentieth Century Fox Film
Corp.83 In Dastar, the Court held that if it would recognize a claim of failure to
attribute authorship of a certain public domain work, then the express limitations
on the scope of the right of attribution under 17 U.S.C. § 106A under the
federal Lanham Act would be rendered superfluous  and would create a perpetual
copyright not authorized by the U.S. Constitution.84

At issue in Dastar was the defendant’s copying, editing, and repackaging
of tapes of a public-domain television series based on a copyrighted book about
World War II. The tapes and their advertising referred to defendant Dastar
Corporation and its employees as the producers of the tapes and made no
mention of the original book, the plaintiff’s television series from which the
defendants copied the footage, or the plaintiff’s series’ producers. The Supreme
Court ruled on the plaintiff’s Lanham Act reverse passing-off claim, to hold
that the attribution of the ‘origin’ of the tapes sold by defendant was not a false
designation of origin as prohibited by the Lanham Act. The Court further added
that if failure to attribute authorship for a public-domain work was recognized
under the Lanham Act, then it would “create a species of mutant copyright law
that limits the public’s ‘federal right to “copy and to use,” ’ ”85 effectively
creating a “species of perpetual . . . copyright, which Congress may not do”
under the U.S. Constitution.86

82. The analysis in Parts III.B. and III.C.is also discussed in an article published in the Journal of
Intellectual Property Law. See Joseph M. Beck and Allison M. Scott, Digital-Age Claims for
Old-World Rights, 17 J. OF INTELL. PROP. L. 5 (2009).

83. Dastar Corp. v. Twentieth Century Fox Film Corp., 539 U.S. 23 (2003).
84. Id. at 34–35, 37.
85. Id. at 34.
86. Id. at 37.
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The Dastar decision involved a public domain work; however the U.S.
courts have used the Supreme Court’s reasoning in that case to dismiss moral
rights-style attribution claims which involved copyrighted as well as public domain
works.87 A particular district court explained the post-Dastar landscape for
attribution claims under the Lanham Act in the following words,

“Dastar makes clear that a claim that a defendant’s failure to credit the
plaintiff on the defendant’s goods is actionable only where the defendant literally
repackages the plaintiff’s goods and sells them as the defendant’s own—not
where, as here, Defendants are accused only of failing to identify someone
who contributed not goods, but ideas or communications (or, for that matter,
‘services’) to Defendants’ product.”88

The Lanham Act attribution claim that survives Dastar, then, appears to
be a very narrow claim for false attribution.

If Copiepresse sought to enforce in the U.S. a judgment based on its
Belgian attribution claim, it is likely that it would be found to be unenforceable
as impermissibly conflicting with the U.S. Copyright Act. If viewed as akin to
a judgment under Lanham Act § 43(a),89 it would likely be found to usurp the
superior position of U.S. Copyright Law under the cases following Dastar,
which have refused to enforce such claims except “where the defendant literally
repackages the plaintiff’s goods and sells them as the defendant’s own.”90 In
Copiepresse, the plaintiff did not allege that Google “repackaged” news articles
as Google’s own, but rather that Google modified them without attribution. As

87. See, e.g., Zyla v. Wadsworth, 360 F.3d 243 (1st Cir. 2004) (affirming summary judgment for
defendant on Lanham Act claim for failure to grant plaintiff co-author credit of a copyrighted
textbook, and citing Dastar for its statement that “[t]he Supreme Court has determined . . .
that Section 43(a)(1)(A) does not apply to the type of claim that Zyla raises . . . .  Claims of
false authorship . . . should be pursued under copyright law instead.”); Carroll v. Kahn, 68
U.S.P.Q.2d 1357 (N.D.N.Y. 2003) (“A Lanham Act claim based on Defendants’ alleged failure
to give Plaintiff proper credit as author and/or producer, however, is foreclosed by Dastar.”);
Williams v. UMG Recording, Inc., 281 F. Supp. 2d 1177 (C.D. Cal. 2003) (holding barred as a
matter of law under Dastar plaintiff ’s Lanham Act claim based on failure to attribute to
plaintiff his contribution in re-editing and re-scoring a copyrighted film).

88. Williams v. UMG Recording, Inc., 281 F. Supp. 2d 1177, 1184 (C.D. Cal. 2003)
89. See 15 U.S.C. § 1125 (false designations of origin; false description or representation).
90. Williams v. UMG Recording, Inc., 281 F. Supp. 2d 1177, 1184 (C.D. Cal. 2003) (holding

barred as a matter of law under Dastar plaintiff’s Lanham Act claim based on failure to
attribute to plaintiff his contribution in re-editing and re-scoring a copyrighted film); see also
Zyla v. Wadsworth, 360 F.3d 243 (1st Cir. 2004) (affirming summary judgment for defendant
on Lanham Act claim for failure to grant plaintiff co-author credit of a copyrighted textbook,
and citing Dastar for its statement that “[t]he Supreme Court has determined . . . that Section
43(a)(1)(A) does not apply to the type of claim that Zyla raises . . . .  Claims of false
authorship . . . should be pursued under copyright law instead.”); Carroll v. Kahn, 68
U.S.P.Q.2d 1357 (N.D.N.Y. 2003) (“A Lanham Act claim based on Defendants’ alleged failure
to give Plaintiff proper credit as author and/or producer, however, is foreclosed by Dastar.”).
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such, Copiepresse’s claim of failure to attribute does not fall within the narrow
Lanham Act false attribution claim that survives Dastar, and would likely be
found to conflict impermissibly with the U.S. Copyright Act.

Furthermore, under the reasoning in Dastar, enforcing a state law
attribution right like that asserted by the Belgian Copiepresse plaintiff would
create a ‘mutant copyright,’ one extending the author’s exclusive rights beyond
those created by Congress and providing neither a fair use nor an idea-expression
defense which would directly conflict with the U.S. Constitution and federal
law. If the attribution right asserted by the plaintiff in Copiepresse existed in
the United States, a party such as Google making a highly transformative,
lawful fair use under copyright law91 would still be subject to moral rights
liability if the original author’s name was not included. On the other hand, if
Google attributed to the original authors the modified versions of their works,
Google would be subject to liability under the Lanham Act claim for false
attribution that survived the Supreme Court’s holding in Dastar. Allowing such
a broad state-law claim for right of attribution claim in the U.S., in sum, would
destroy the U.S. Copyright Act’s carefully-crafted balance of public and private
rights, in violation of the Supremacy Clause of the U.S. Constitution.92

ii. The Right of Integrity

Although the Second Circuit granted relief for a moral rights-type integrity
claim in Gilliam v. American Broadcasting Co,93 subsequent cases have called
into question that decision’s continued viability,94 and in any case, Copiepresse’s

91. The transformative alteration of a copyrighted work has been endorsed expressly by the U.S.
Supreme Court.  See Campbell, 510 U.S. at 578–9; cf. SAIF, T.G.I. Paris 3e ch., May 20, 2008
(finding Google Image Search’s display of thumbnail images of the complainants’ works to be
a fair use under U.S. law).  Authors Beck and Scott submitted the testimony of five U.S. law
school professors with expertise in copyright law in a parallel case in France to the effect that
Google’s reproduction of snippets was transformative.

92. See U.S. CONST. art. VI, cl. 2.
93. Gilliam v. American Broadcasting Co. 538 F.2d 14 (1976).
94. See Choe v. Fordham Univ. Sch. of Law, 920 F. Supp. 44, 49 (S.D.N.Y. 1995) (“There is no

federal claim for violation of plaintiff’s alleged ‘moral rights.’  The Court in Gilliam stated
that nearly 20 years ago. . . .  Whatever language there may be in [Community for Creative
Non-Violence v.] Reid[, 490 U.S. 730 (1989)] or Gilliam to suggest a federal common law
claim for deprivation of an author’s ‘moral rights’ is dictum, and has not generated any claim
in this Circuit for almost 20 years . . . .  Because the law in this Circuit does not recognize an
author’s common law ‘moral rights’ to sue for alleged distortion of his written work, plaintiff’s
purported ‘moral rights’ claim is dismissed.”); see also United States v. Microsoft Corp., No.
Civ. A. 98-1232, 1998 WL 614485, at *16 (D.D.C. 1998) (“But the Gilliam court acknowledged
the lack of statutory or doctrinal support in copyright law for the right it recognized and
ultimately grounded its decision in trademark law.  Several subsequent decisions considering
Gilliam have declined to endorse the ‘moral right’ argument Microsoft advances.”) (internal
citations omitted).
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claims are distinguishable. Even if the pre-VARA claim recognized in Gilliam
were still enforceable today, it would not be broad enough to encompass the
facts of the integrity claim asserted in Copiepresse. In Gilliam, the defendants
had attributed to plaintiffs a truncated version of the plaintiffs’ work, which
was found to constitute a misrepresentation under U.S. law.95 As Google News
does not include the name of the individual authors of the articles (this omission
is the very basis of Copiepresse’s right of attribution claim), there would be no
basis under U.S. law for a post-Gilliam claim. Moreover, enforcement in the
U.S. of an integrity judgment based on non-U.S. law could raise issues under
Dastar for reasons similar to those that prevented enforcement of an attribution
claim.

D. Copiepresse’s Moral Rights Claims: Conflicts with the First
Amendment to the U.S. Constitution

There are also strong arguments that moral rights claims of the type
asserted by the plaintiff in Copiepresse would be unenforceable in the U.S.
because they would impermissibly alter the traditional contours of copyright
protection in a manner that would chill free speech in violation of the First
Amendment.96

(i) The Right of Integrity

In the U.S., the successful coexistence of the Constitution’s First
Amendment free speech protections and copyright law (which restrains
infringing speech, but is also authorized by the U.S. Constitution) depends on
the fair use defense and the idea-expression dichotomy,97 which are safeguards
built into copyright law to prevent it from eroding First Amendment rights.98

The civil law right of integrity asserted by the plaintiff in Google v. Copiepresse

95. Gilliam, 538 F.2d at 24.
96. Under analogy to the rule in Golan v. Gonzales, 501 F.3d 1179, 1184 (10th Cir. 2007),

derived from the Supreme Court’s opinion in Eldred v. Ashcroft, 537 U.S. 186, 221 (2003),
moral rights claims that would alter the traditional contours of protection under the U.S.
copyright law by expanding the author’s exclusive rights in a manner that would impair
freedom of expression would have to withstand First Amendment scrutiny.

97. The “idea-expression dichotomy” refers to the distinction in U.S. copyright law between
ideas, which are not copyrightable, and the particular expression of an idea, which may be
protected by copyright law.  See, e.g., 17 U.S.C. § 102(b); Feist Publ’ns, Inc. v. Rural Tel. Serv.
Co., 499 U.S. 340, 344 – 45 (1991) (“The most fundamental axiom of copyright law is that
no author may copyright his ideas . . . .”) (internal quotation marks and citations omitted).

98. See, e.g., Harper & Row Publishers, Inc. v. Nation Enters., 471 U.S. 539, 556 (1985);
Suntrust Bank v. Houghton Mifflin Co. 268 F.3d 1257, 1263 (11th Cir. 2001) (“In copyright
law, the balance between the First Amendment and copyright is preserved, in part, by the idea/
expression dichotomy and the doctrine of fair use.”).
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neither preserves the built-in First Amendment safeguards nor replaces them
with safeguards of its own.  As a result, consideration of the factors applied by
U.S. courts in conducting fair use analysis shows that uses permitted as fair
use under traditional U.S. copyright law would be prevented by enforcement
of Copiepresse’s integrity claims.

For example, the very type of transformative use which the doctrine of
fair use allows in order to provide adequate ‘breathing room’99 for the First
Amendment would be punished by enforcement of Copiepresse’s integrity
claims. The second fair use factor allows greater use of nonfiction, utilitarian
expression than of more highly creative works, but the integrity claims brought
by Copiepresse based on the use of news articles clearly do not distinguish
between creative and nonfiction works. As for the third fair use factor, the less
a defendant copies from the original work, the more likely the third factor will
weigh in favor of fair use. By contrast, under a right of integrity analysis, the
less a defendant copies, the more the defendant has arguably ‘truncated’ or
‘mutilated’ the work. Finally, the fourth factor would be irrelevant to a right of
integrity analysis because whether or not the defendant’s use affected the
copyright owner’s potential market for a particular use does not carry weight
in an assessment of the reputational harm that moral rights seek to remedy.

Likewise, the First Amendment safety valve of the idea-expression
dichotomy100 would provide no defense against an integrity claim such as the
one brought against Google in Copiepresse. Even extensively revising an
author’s original work so that only uncopyrightable ideas and facts are used
would not immunize a party from an integrity claim for mutilation of the original
work.

ii. The Right of Attribution.

Similarly, Copiepresse’s civil law moral right of attribution claims would
likely be found unenforceable in the United States as running afoul of the core
constitutional values embodied in the First Amendment. In Copiepresse,

99. See Campbell v. Acuff-Rose Music, Inc. 510 U.S. 579, 114 S. Ct. 1164 (1994)  (“Although
such transformative use is not absolutely necessary for a finding of fair use, the goal of
copyright, to promote science and the arts, is generally furthered by the creation of
transformative works.  Such works thus lie at the heart of the fair use doctrine’s guarantee of
breathing space within the confines of copyright . . . .”) (internal citation omitted).

100. The idea-expression dichotomy traditionally has been viewed as a safeguard for free speech
built into U.S. copyright law. See, e.g, Harper & Row, 471 U.S. at 556 (“[C]opyright’s idea/
expression dichotomy strikes a definitional balance between the First Amendment and the
Copyright Act by permitting free communication of facts while still protecting an author’s
expression.”) (internal quotation marks and citations omitted).
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Google’s use was of excerpts of the authors’ news articles that were not
attributed to the individuals who penned them, a use arguably protected,
according to dicta, in a district court case in which an altered painting was
nevertheless attributed to the original artist. While the court in Wojnarowicz v.
American Family Ass’n101 noted that the display of an altered work falsely
attributed to the original work’s author was not speech protected by the First
Amendment, the court recognized that the alteration or mutilation of a work
without express or implied attribution to the original artist “is protected
speech.”102  Therefore, enforcement in the United States of an attribution claim
such as Copiepresse’s would threaten to punish speech protected by the First
Amendment.

In sum, allowing enforcement of such integrity and attribution claims
would impermissibly chill protected speech in violation of core constitutional
values under the First Amendment. Authors wishing to make use of another’s
work would face a difficult choice:  reproducing with attribution the unaltered
original work in its entirety, thereby subjecting themselves to copyright liability,
or reproducing an excerpt or otherwise altered version of the original, thereby
subjecting themselves to moral right of integrity claims (as well as attribution
claims if the author’s name were omitted and a possible Lanham Act §43(a)
claim if the author’s name were included).103

Moral rights claims like those brought by Copiepresse against Google,
which are typical of claims which exist in a number of Berne Convention
member countries, conflict with core fundamental U.S. laws and the U.S.
Constitution. The idea-expression dichotomy and fair use doctrines are critical
to the U.S. Copyright Act’s coexistence with the First Amendment, the latter
being one of the most foundational principles of U.S. Constitutional law. Due
to the significance of the conflict that would be created (including the
inapplicability of a fair use defense and the idea-expression dichotomy to an
integrity claim), it is likely that constitutional principles and public policy
considerations would weigh strongly against enforcement in the U.S. of civil
law rights of attribution and integrity of the nature asserted by the plaintiff in
the Belgian Copiepresse case.

101. Wojnarowicz v. American Family Ass’n 745 F. Supp. 130, (S.D.N.Y. 1990).
102. Id. at 140.
103. While a divided court in Gilliam v. American Broadcasting Co. narrowly upheld a moral

rights-type integrity claim under § 43(a) of the Lanham Act, where the defendant attributed
to the plaintiffs a truncated version the plaintiffs’ work, the Copiepresse case involved no
false attribution.  Rather, Google News’s use in Copiepresse was exactly the type of use
protected in Wojnarowicz, 745 F. Supp. at 140, “public display of an altered reproduction . . .
in which there is no express or reasonably implied attribution to the original artist.”  .
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IV. CONCLUSION

The disparity between the strength of U.S. fair use and First Amendment
law on the one hand, and other countries’ focus on the protection of artists’
rights on the other, has created significant uncertainty for internet content hosts
with international audiences. If jurisdictions outside the U.S. continue to apply
their own laws to disputes with U.S.-based content hosts, the question of the
enforceability in the U.S. of judgments rendered under non-U.S. copyright and
moral rights laws will become increasingly important.
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