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BRANDS AS FOOD FOR THOUGHT:
THE CASE FOR REGULATING FOOD BRANDS

Amir H. Khoury*

Abstract

Every brand, in its original capacity as a trademark, is intended to identify
and to differentiate a certain type of product or service from other competing
food products or services. This is the original purpose of marks. But, overtime,
this (original) purpose has been overrun by a different reality. Brands now
harness a dual power. The first refers to their Market Impact i.e. their ability
to overshadow competing brands, and the other relates to their Consumption
Impact; i.e. their ability to generate wants and to shape the image of the foods
that we consume. In this research I discuss the normative sides of this state of
affairs. I submit that this dual impact is not desirable and the law should and
can do something to off-set it. I conclude, this research, by proposing possible
steps that aim to remedy this undesirable state of affairs.

Introduction

Every brand, in its core capacity as a trademark, is intended to identify
and to differentiate a certain type of product or service from other competing
food products or services. This is the original purpose of marks. But, overtime,
this (original) purpose has been overrun by a different reality. Brands now
harness a dual power. The first refers to their Market Impact i.e. their ability
to overshadow competing brands, and the other relates to their Consumption
Impact; i.e. their ability to generate wants and to shape our perceptions of the
foods that we consume. In this research I discuss the normative sides of this
state of affairs. I submit that this dual impact is not desirable and that the law
should and can do something to off-set it. I conclude by proposing possible
steps that are intended to remedy the situation.

This research is comprised of three sections. In the first section, I describe
the two aforementioned impacts. In the second section of this research I discuss
the normative side of the debate, namely if the regulator needs to intervene in
the function and impact of food brands. This is of special relevance given the
autonomy argument that underlies both competition and consumption. In the
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third and final section of this research I examine various methods of possible
intervention and propose specific measures which can help resolve the situation
without derogating from other legitimate interests.

Section One

The Impact of Food Brands

When we talk about food we must also consider how these foods reach
us. That is to say how we come to choose the foods that we eat. The marketing
aspect of the food chain cannot be overlooked simply because, at the end of
the day, people make the choice as to what they eat. This work then, poses a
critical approach of food brands that is intended to consider the branding of
foods beyond the general legal considerations of brands selection, registration,
protection and enforcement. It increasingly appears necessary to consider the
interrelationship between branding activities and consumer choice. From the
outset, I should like to pose a few questions that need to be addressed in order
to draw the parameters of the research: Have we, the consumers, become
victims of a commercial tool of our own devise that facilitates the dominance
of specific food brands, thus limiting competition and consumer choice? Have
brands come to not only dominate markets but also our perceptions about food?
How, in fact, do people digest food brands?

Brands generally and food brands especially, now harness a dual power
that affects its environment in two distinct ways. The first refers to the Market
Impact of brands i.e. their brands’ ability to overshadow competing brands in
the market place. The second power that brands possess hinges on their
Consumption Impact; i.e. their ability to generate wants and to shape the
image of the foods that we all consume.

My contention in this research is that this dual impact is not desirable
and that the law should and can do something to offset it. This section is devoted
to describing both impacts and how they have come to negatively affect the
food market and the food industry at large.

1.1 The Market Impact

One need only step into any supermarket in order to bear witness to the
staggering number of brands that denote foods of all types, shapes and sizes.
Conceptually speaking trademarks are not a limited public good. There is an
infinite number of possible distinctive trademarks to create and to use.1 As
1 With the exception of shapes and colors. See, Ann Bartow, The True Colors of Trademark

Law: Greenlighting a Red Tide of Anti Competition Blues 97 KY. L.J. 263 (2008); Amir H.
Khoury, Three Dimensional Objects as Marks: Does a Dark Shadow Loom Over Trademark
Theory?, 26 CARDOZO ARTS & ENT. L.J. 335 (2008).
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such, on its face it should not matter under what trademark a given food
producer markets his products because his competitors are entitled to operate
under any other marks that they respectively devise. Furthermore, it is possible
to contend that trademark ownership is just a commercially oriented proxy
mechanism for trade in goods and services. Therefore, the argument might be
that it should not really matter whether ownership of the mark is local or
foreign. In addition to all of this, trademark laws provide equal protection to
marks without regard to their proprietors’ origin (i.e. domestic or foreign).2 In
the context of food brands, it means that local or foreign mark owners will
receive equal trademark protection as prescribed by national law.

However, this legal equality and freedom to select marks should not and
cannot function as a curtain which conceals the commercial realities on the
ground. Indeed, as demonstrated in one of my previously published research
papers, this prima facie equality on the legal-administrative level does not
necessarily entail equality on the commercial-substantive level. The findings in
that research indicate that despite the equality on the formal level, some brands
have no real presence on the international trademark scene and do not even
have an equal footing in their own domestic markets. Also, specific super-
brands command a much higher value and impact on commercial activity due
to massive advertising campaigns that ranges into the hundreds of millions of
US Dollars.3

Various factors and mainly the advertising of brands contribute to
establishing product differentiation.4 Therefore, despite the equal legal footing
that is provided to all market players, those that market under lesser known

2 This concept of equality is embedded in the CTR and is articulated by two principles namely;
National Treatment (NT) and Most Favored Nation (MFN). When combined, those two
principles ensure that member states would treat domestic and foreign entities in the same
manner. See, TRIPS Agreement, Article 3: “Each Member shall accord to the nationals of
other Members treatment no less favorable than that it accords to its own nationals with
regard to the protection of intellectual property…”.

3 According to one commentary “while all registered trade marks have the same legal value and
unlimited life, as long as they are renewed, their commercial value and duration are widely
different Report by the UNCTAD Secretariat, The Role of Trademarks in Developing
Countries, United Nations Conference on Trade and Development-UNCTAD, UN, New York,
1979, at 13.

4 The differentiation achieved through trademarks supersedes that of patents and industrial
designs because the protection that is granted to trademarks is not limited in time and because
trademarks are connected with the product (or service in the case of service mark) and can
visually be perceived by the consumer in a clear and direct manner. Despite this distinction
trademarks and patents posses similar monopolistic and competitive qualities. See, E.H.
CHAMBERLIN, THE THEORY OF MONOPOLISTIC COMPETITION: A RE-ORIENTATION OF THE THEORY OF VALUE 56-
62 (5th ed. 1947). Chamberlin explains that both trademarks and patents “make a product
unique in certain respects; this is its monopolistic aspect. Each leaves room for other
commodities almost but not quite like it; this is its competitive aspect”.

Brands as Food for Thought: The Case for Regulating Food Brands
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brands or that originate in developing countries are at a disadvantage due to,
what I have referred to in earlier research as, their low Trademark Potential
in the market place.5 To my mind, this uneven balance between brands not only
impacts the competitors’ ability to compete, but also the ability of consumers to
transcend, in their mode of thinking, a given brand and to seek alternative food
brands. This, in essence, constitutes the impetus for my view regarding the
Consumption Impact which denotes the imbalance in the power of food brands
vis-à-vis consumer choice and consumption habits.

The average consumer is required to navigate his way through a thick
forest of brands. On its face, this is a good thing given the wide selection of
branded products that are available to the consumer to choose from. However,
this perceived advantage is soon substituted by a concern given the fact that
consumers are short on both time and information. Therefore, by definition, the
consumer’s choice is not formulated through a process of informed decisions
but rather by basing his choice on the cheapest tool that is made available to
him; enter the brand. This state of affairs fully applies in the case of food
brands.

Thus, brands have come to shape the image of the foods that we, the
consumers, consume. We formulate our choice about food based on our
perceptions of the brand that they are marketed under and the image that said
brand is said to carry. Consider, if you will, the external traits that we associate
with our foods e.g. healthy; not fattening; for the rich; environmentally friendly.6

5 In previous research I have established that the mere imitation of the formalistic legal
structures of trademark protection, that have been erected by Developed countries, does not
necessarily contribute towards improving the trademark balance of Developing countries
(given their low Trademark Potential). On the contrary, it appears that these laws only serve
to encourage the entry of additional foreign brands into the markets of Developing countries.
This, in turn, would reduce the chances of market entry be newcomers. It would also contribute
to preserving the status of Developing countries as merely import markets and thus allow
foreign brands uncontested hegemony over local markets. This would not only manifest itself
on the fiscal commercial level but would also impact local culture as well. Here foreign marks
have been infiltrating local culture and affecting moral values in society. Also see, ENDESHAW,
supra note 5, at 6-7, notes that “the advocacy for, and support of, borrowing by non-ICs is
done in disregard of considerations that may show certain IP forms as being more suitable for
a certain country or time than for another country or for a different time. Much of the
borrowing or formulation of IP policies and laws in non-ICs has involved very little or no
understanding of the dynamic that operates in the economic and technological domain of
non-ICs”.

6 Min, H. Hokey & William P. Galle, Green Purchasing Strategies: Trends and Implications, 33
Journal of Supply Chain Management, 10–17 (1997). Hokey and Galle contend that in light
of the growing concerns about ecosystem quality and environmentalism, purchasing
professionals should also be concerned and need to rethink purchasing strategies which have
traditionally neglected environmental impacts. “Green” purchasing should now be awarded
additional importance especially with respect to reducing and eliminating as well as related
packaging decisions.
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7 Moore, G., The Fair Trade movement : parameters, issues and future research, 53 (1-2)
Journal of business ethics, pp. 73-86 (2004); Also see Maria L. Loureiro and Justus Lotade, Do
fair trade and eco-labels in coffee wake up the consumer conscience?  53(1) Ecological
Economics, 1 (2005), 129-138; Loureiro and Lotade deduce from their research that consumers
are very receptive toward both fair trade and shade grown coffee labels, and consequently are
willing to pay higher premiums for these labeling programs than for the organic coffee. It is
worth noting that consumers’ buying behavior have not always been found to be consistent
with their positive attitude toward ethical products. For example see, PATRICK DE
PELSMACKER, LIESBETH DRIESEN, GLENN RAYP, Do Consumers Care about Ethics?
Willingness to Pay for Fair-Trade Coffee, 39 (2) Journal of Consumer Affairs, 363–385,(2006).

8 Juliet B. Schor and Margaret Ford, From Tastes Great to Cool: Children’s Food Marketing and
the Rise of the Symbolic,  35 Journal of Law, medicine and Ethics, 10 (2007). Schor and Ford,
at 19 observe that: advertising is effective in changing children’s food preferences and diets.

9 E.g. The Gay Olympics case in the U.S. (S.F. Arts & Athletics, Inc. v. USOC, 483 U.S. 522
(1987)); Rosemary Coombe, The Cultural Life of Intellectual Properties: Authorship,
Appropriation and the Law (Duke University Press, 1998); Also see Dreyfuss, Rochelle,
Reconciling Trademark Rights and Expressive Values: How to Stop Worrying and Learn to
Love Ambiguity. TRADEMARK LAW AND THEORY: A HANDBOOK OF CONTEMPORARY
RESEARCH, Graeme B. Dinwoodie and Mark D. Janis, eds., Edward Elgar Press, 2007; NYU,
Law and Economics Research Paper No. 06-39; NYU Law School, Public Law Research Paper
No. 06-30. Available at SSRN: http://ssrn.com/abstract=929534.

Notably, this effect does not stop at the personal level. Our choice of food is
also influenced by our own social-political conceptions of our world. Consider,
for example, how an increasing number of us take note of certain types of
foods that are produced or grown under the fair trade label.7 In those cases
our food selection is also contingent on the fact that farmers who grew or
produced that food did not get exploited in the process. Furthermore, we as
consumers tend to eat what is “cool”, and by doing so feel “cool”! In other
words, our choice of food is driven by external market forces and social
constraints.8 Thus, our consumption is no longer autonomous. We simply do
not choose the food. The brand tells us which food to choose.

From all of the above I draw the conclusion that food brands are a key
component in the competitiveness of products and in their attractiveness to
consumers. I would refer to this phenomenon collectively as Nutrition by
Brand. Clearly, food brands as a commercial phenomenon are not synonymous
with free choice. Rather, our choices, as consumers, are propelled by market
and social forces that are beyond our control. In effect, trademarks, in their
purely indicative capacity, have become a thing of the past. Trademarks have
shed their original skin and become a tool for market influence or even
dominance. But the adverse effects of brands do not end in the commercial
sphere. They extend into the cultural sphere as well. In fact research indicates
that trademarks have been exploited in order to leverage certain cultural values.9

The influence of brands transcends borders. In this regard foreign brands do
not only harness market control in the commercial sense but they also act as a
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Trojan horse which purpose is to inject new cultural values into a given society.
In effect, some brands, embody a whole set of Western and mostly American
values, which might not fit other cultures.10 Generally, these brands also carry
a collective message, which is one of consumerism - a distinctively Western
“value”. In fact, due to this interrelation between brands and culture, some
have referred to Globalization as “Americanization”, “MacDonaldization”, or
“Cocalization” of the world.11 Furthermore, the mere fact that many of the
leading food brands are now owned by multinational corporation or holding
companies that are registered in offshore locations, does not derogate from the
fact that those  brands still dominate the local markets of many developing
countries.12

Evidently, then, many of the choices that consumers make are directly
based on the brand that covers the product.13 Thus, the brand is no longer just
a tool that allows differentiating one product from another, it is the main “dish”
so to speak on which a substantial mass of consumer decisions are made.
Clearly, while the brand can direct people towards making beneficial dietary

10 Teresa Da Silva Lopes & Mark Christopher Casson, Entrepreneurship and the Development
of Global Brands. 81 BUS. HIST. REV 651-680 (2007).

11 Al-Tom, Abed-Allah Othman & Adam, Abed Al-Ra-oof Mohammad, Globalization: An
Analytical and Critical Study, (Dar Alwarrak, London 1999), 98-99 also noting that globalization
and Western brand proliferation appears to fit logically within the perceived Western economic
domination. Al-Tom denotes Ghandy’s philosophy that opposed consumption of foreign
products contending that consumption contributed to continued British control of India. In
addition, Al-Tom, at 103 refers to a statement by Lord Cromer (The British High Commissioner
of Egypt during 1883-1907) who boasted of his success (within only 15 years) in turning
Egyptian textile workshops in Cairo into coffee shops; this after hampering the
competitiveness of the Egyptian textile industry (which had been in stiff competition with
the Lancashire textile companies of England). Clearly, proponents of globalization reject the
notion that globalization is an extension of imperialism. According to those while imperialism
achieved control by force, globalization does not. Accordingly, globalization is essentially a
pacifist approach that does not employ the methods of “cultural imperialism”. That approach
also contends that the “cultural dimension” emanating from consumer brands is in fact a
perception created by the consumers (in other non-Western cultures) and is not forced on
those consumers by the “Western” brand owners and producers. Producers (in the West) are
not preoccupied with “creating” new cultures but rather with increasing sales. As such,
globalization today should not be identified with Western imperialism, since some aspects of
globalization (such as inventions and the environment) are in the interest of all countries and
peoples. For example see Tomlinson J., Cultural Globalization: Placing and Displacing the
West, 8 EUR. J. DEV. 22-36 (1996).

12 Ricardo G. Flores &, Ruth V. Aguilera, Globalization and Location Choice: An Analysis of US
Multinational Firms in 1980 and 2000,  38 J. Int’l Bus. Stud. 1187  (2007); For a detailedsurvey
of Global brands see; Douglas B. Holt, John A. Quelch, Earl Taylor, How global brands compete.,
1 Harv Bus Rev. (2004); 82(9):68-75, 136.

13 Chrysochou, Polymeros, Food Health Branding: The Role of Marketing Mix Elements and
Public Discourse in Conveying a Healthy Brand Image (March 8, 2010). Journal of Marketing
Communications, Vol. 16, No. 1-2, 2010, available at SSRN: http://ssrn.com/abstract=1566934.
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14 Chrysochou, Polymeros, Food Health Branding: The Role of Marketing Mix Elements and
Public Discourse in Conveying a Healthy Brand Image (March 8, 2010). Journal of Marketing
Communications, Vol. 16, No. 1-2, 2010. Available at SSRN: http://ssrn.com/abstract=1566934.
Polymeros contends that branding is an important tool in communicating the value of health
and contributing towards healthier food choices. However, he acknowledges the difficulty to
associate brands with the health attributes of foods.

15 See for example Steiner, Robert Livingston, Category Management - A Pervasive New Vertical/
Horizontal Format (Spring 2001). Antitrust Magazine, Spring 2001 available at SSRN: http://
ssrn.com/abstract=1805129. Steiner refers to the method of appointing category managers
who interact with category captains in order to boost sales by way of leading brands.

choices it also has the potential of sugar-coating harmful foods.14 But be things
as they may, brands remain a substantial player when it comes to making
decisions about what to eat. Brands in the food market are the main engine
that drives consumer choice so much so that stores invest a lot of money and
effort into selling the right brands and into enhancing their respective product
placement.15 Given the two above described impacts, a few questions warrant
some thought and consideration:

� Is it right for us to actually make choices about foods based on external
factors that are beyond our individual primal preferences namely smell
and taste?

� Should we consume all that the branding system puts on our plate?
Or should we think about ways in which to mitigate this power and
influence?

� What is the role of the law in this regard?

The next sections are devoted to tackling these questions.

Section Two

Regulating Food Brands and the Autonomy v. Paternalism Debate

The Previous section prompts the need to look for a solution and to
propose ways in which to offset deficiency that is created by the two impacts;
namely market and consumption. I have devoted the third section of this research
to this end. However, before describing my proposed multilayered model
solution, it is important to address the fundamental question regarding the right
of the regulator to intervene in the food brand market. Indeed, the question
here is: should the legislator intervene in order to curb the impact of dominant
food brands, or should the legislator restrain himself from such action and bet
on the ability of consumers to make their own choices between competing
brands?

I submit that the regulator has the right to intervene in order to offset the
imbalance that has been created by brand name foods, by invoking his inherent

Brands as Food for Thought: The Case for Regulating Food Brands
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right, indeed duty, to protect consumers. To my mind, given that some processed
brand name foods have come to dominate the market, it is not logical to bet on
consumers to make the right choices.16  It is no secret that such a number of
foods brands cover foods that, to put it mildly do not excel in the departments
of nutrition and long-term good health. In many cases, consumers are consuming
foods that are at best not beneficial and may even contribute towards
compromising their health. Additionally, it is also clear that food brands can
also lead consumers to make irrational decisions that are based on the brands
that they (the consumers) manifest loyalty towards without really considering
lesser known - and in some cases better and cheaper - alternatives. To my
mind, the regulator’s intervention in food brands should mirror his readiness to
regulate other commodities.17 In this regard, Sheff observes that “brands can
bias consumers”.18 He contends that in order for brands to be beneficial for
consumers, there is a need to complement their use with regulation that will
ensure that consumers are aptly advised of the content of products.19 This
approach should also be applied with respect to food brands. Consider for
example the potential linkage between obesity and advertizing. Here Schor
and Ford present extensive data regarding food advertising in the US and food
advertising of leading brands which volume runs into the billions of US Dollars
each year. Specifically they report that, in the US alone, the food industry
spends about 33 billion USD on food advertising in the US. McDonald’s, Coca
Cola and Pepsi Cola have reportedly spent staggering amounts on advertising,
and specifically 528 million USD, 123 million USD and 104 million USD
respectively.20 With that being said, it is worth noting that not everyone supports

16 For a detailed report on the evolving market for processed foods see Myriam Vander Stichele
& Sanne van der Wal, The Profit Behind Your Plate: Critical Issues in the Processed Food
Industry (December 1, 2006), available at SSRN: http://ssrn.com/abstract=1660424.

17 Smith, Trenton G., Chouinard, Hayley H. and Wandschneider, Philip R., Waiting for the
Invisible Hand: Market Power and Endogenous Information in the Modern Market for Food
(February 19, 2009). WSU School of Economic Sciences Working Paper No. 2009-7. Available
at SSRN: http://ssrn.com/abstract=1346650; according to Smith et al, over the course of the
last century, the U.S. has witnessed a dramatic shift away from traditional diets and toward a
diet comprised primarily of processed brand-name foods with deleterious long-term health
effects. Smith et al have presented data that attests to the fact that the nutritional deficiencies
associated with today’s processed foods were unknown to nutrition science at the time these
products were introduced, promoted, and adopted by American consumers. Smith et al conclude
that while the current brand-based industrial food system (adopted and maintained historically
as a means of preventing competition from small producers) has its advantages, the time may
have come to consider expanding the system of quality grading employed in commodity
markets into the retail market for food.

18 Jeremy N. Sheff, Biasing Brands, 32 Cardozo Law Review, 1245 (2011), at 1248.
19 Jeremy N. Sheff, Biasing Brands, 32 Cardozo Law Review, 1245 (2011).
20 Juliet B. Schor and Margaret Ford, From Tastes Great to Cool: Children’s Food Marketing and

the Rise of the Symbolic, 35 Journal of Law, medicine and Ethics, 10, 11-13 (2007). In this
research additional interesting data is high lighted namely: the 63 percent of 353 advertisements
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the notion as to the need or justification for intervention in order to curb the
effects of brand based advertizing. Indeed, not everyone supports the regulator’s
intervention in restricting or curbing such types of commercial activity. According
to Zywicki et al there are numerous practical and constitutional difficulties
with such a policy.21  For one thing, Zywicki et al contend that even if such an
endeavor was feasible, it is doubtful whether restricting food advertising would
do anything to curb obesity or even slow its prevalence in (modern) society.22

This position hinges on empirical evidence which casts doubt about the linkage
between advertising and obesity. Zywicki el al also question whether the social
costs of banning advertising could outweigh the social benefits of such an action.
As a result, they conclude that there is little reason to believe that greater
restrictions on advertising directed at children will do much to staunch the
increase in children’s obesity.

However, despite these finding by the respected researchers, I beg to
differ. Indeed, even if advertizing is not a sole or even primary cause of obesity
in children, there is still no denying that it does contribute to this undesirable or
even catastrophic outcome.23 Linn and Golin also profess this view and argue
that the “rise in childhood obesity mirrors an unprecedented increase of largely
unregulated food marketing aimed at children”.24 As such, the regulation of
foods that are directed at consumers who are children is justified, even if it is
not the sole source of the problem.

Admittedly, my argument is likely to encounter resistance whereby some
might contend that the regulator should not intervene in any lawful conduct by
market actors. According to such a view, people should take responsibility for
their own actions and the regulator is not entitled to exercise paternalism.
Therefore, any intervention, such an argument might continue, even if it is
propelled by good intentions, is destined to shift towards a slippery slope which
leads towards the loss of personal choice and self-expression. But despite the
argument, the fact remains that in some cases the regulator does intervene.
Such intervention is prevalent in cases involving other issues relating to children

during Saturday cartoons were food related; the average child is exposed to 27 types of food
advertisements per day; and that 41 percent of advertised foods were in the fats, oils and
sweets category.

21 Zywicki, Todd J., Holt, Debra and Ohlhausen, Maureen, Obesity and Advertising Policy, 12(4)
George Mason Law Review, 979-1011 (Summer 2004).

22 Zywicki, Todd J., Holt, Debra and Ohlhausen, Maureen, Obesity and Advertising Policy, 12(4)
George Mason Law Review, 979-1011 (Summer 2004).

23 Juliet B. Schor and Margaret Ford, From Tastes Great to Cool: Children’s Food Marketing and
the Rise of the Symbolic,  35 Journal of Law, medicine and Ethics, 10 (2007). Schor and Ford,
at 19 observe that: advertising is effective in changing children’s food preferences and diets.

24 Susan Linn and Josh Golin, Beyond Commercials: How Food Marketing Targets Children, 39
Loyola of Los Angeles Law Review 13, at 32 (2006).

Brands as Food for Thought: The Case for Regulating Food Brands
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such as custody. Here the law (and case law) are geared towards the ‘child’s
best interests’ even if on the ground the child professes other preferences. The
child’s desires take second place to his (objective) well-being; solely to protect
him or her. To my mind, where children are involved, a measure of paternalism
is warranted. Thus, in cases involving children, advertising regulation should,
generally, be welcomed.

It is also worth noting that regulating food brands fits well into the general
scheme of things. Note for example prevalent cases in which the regulator,
citing consumer protection, also intervenes when a given producer does not
provide adequate information about the composition of a given product. In this
regard the aim of regulation would be to “solve an asymmetric information
problem in the market for food products”.25 Another reason as to why it is
important for the regulator to intervene relates to the fact that mass consumption
of unhealthy foods would most likely lead to mass illnesses due to a poor or
harmful diet. Clearly, since the regulator will end up footing the bill for such
medical conditions whether its treatment in the national healthcare system and
loss of work hours, it is only logical to expect him to want to take preemptive
measures in order to save on such unnecessary costs. In this regard it seems
logical to expect of the regulator the implementation of regulation which purpose
is to provide information to consumers so that they can make informed (hence
mostly beneficial) food purchases. But clearly such regulation should be used
with care. Jostling et al alert us to the fact that differences in the way that
different governments fulfill this obligation, are likely to lead to trade conflicts.26

In this regard it is worth noting that the regulation of food brands is not a
revolutionary idea. In fact, it has been employed in more expansive contexts
such as that involving mergers and anti-trust. Suffice it to note the decision by
the Federal Trade Commission (FTC) (in 2000) that prevented the merger of
the second and third largest baby food manufacturers in the United States at
the time.27 What is more, in the United States such regulation is also recognized

2 5 Marc T. Law, The Origins of Pure State Food Regulation, 63(4) The Journal of Economic
History (2003).

26 Timothy E. Josling, Donna Roberts, David Orden, Food Regulation and Trade: Toward a Safe
and Open Global System, Peterson Institute Press: All Books, 2004 - ideas.repec.org. In their
view a government needs to create a regulative system that balances between the need to
uphold food safety standards (and public confidence in them) and the need to preserve the
framework for trade and the benefits of an open food system. Also see Tim Lang, Food
Industrialization and Food Power: Implications for Food Governance, 21 Development Policy
Review, 555–568 (2003). Lang contends that a sound food policy (with food brands included)is
contingent on achieving a balance between the pursuit of productivity and reduced prices and
the demand for higher quality.

27 Viola Chen, The Evolution of the Baby Food Industry, 2000-2008, 6 (2) Journal of Competition
Law and Economics, 423-442, (2010).



11

in the context of food supplements. Here producers are subject to FDA
restrictions pertaining to ‘health claims’ and disclaimers relating to said claims
that are likely to lead to consumer deception.28

Given all of the above, it seems to be clear that one can justify the need
for regulation even if it does entail some form of paternalism and the limitation
of consumer choice. It seems that the tradeoff between the consumer’s personal
liberties and his health are in some cases warranted. Consumer choice is not
an absolute social value.

*Upon concluding that intervention by the regulator is both possible and
warranted, it is now possible to discuss the components of my multilayered
model relating to food brands.

Section Three

Recalibrating the Impact of Food Brands

In this section, I introduce a multilayered model, which is, on the one
hand, intended to protect the existence of food brands while on the other hand,
limits its unchecked influence on the food market. First, I should like to
demonstrate why a radical approach against branding should be rejected. After
establishing that point, I shall discuss other less extreme tools for softening the
two impacts of food brands while maintaining the balance between the legitimate
competing interests of the diffident market actors.

3.1 Extreme Reactions to the Dominance of Some Food Brands

It is possible in the face of this imbalance and the potential adverse risks
to consumer choice, to go with our gut feeling, so to speak, whereby the entire
food brand system needs to be drastically altered. What follows are three
measures that fall within this extreme category of action.

3.1.1 Abolishing Food Brands

The obvious alternative here is to consider abolishing the conventional
trademark régime that protects the leading food brands. One variant of this
approach, namely the “No Logo” approach, suggests that brands have overrun
our lives because we live in a world in which everything has been branded
including taste; cultural standards; and values and, in the context of this research,
also foods.29 According to this approach brands have lost their justification

2 8 Gilhooley, Margaret, Impact and Limits of the Constitutional Deregulation of Health Claims
on Foods and Supplements: From Dementia to Nuts to Chocolate to Saw Palmetto, 56(683)
Mercer Law Review, 101 (2005).

29 NAOMI KLEIN, NO LOGO (2000).

Brands as Food for Thought: The Case for Regulating Food Brands
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because they have transcended their original function of indicating origin and
assuring the quality of the product and have become the object of the sale.
According to that position, successful brands know no limits; brands have not
only moved from denoting a product to denoting a lifestyle, but also their owners
have now set their sights on enticing the consumer into believing that he or she
can live life inside their respective brand.30 Consequently, in view of the iron
grip with which leading brands dominate the food markets and in view of the
fact that such brands have transcended their original function of indicating
origin, it is not surprising that the idea of abolishing trademarks can be entertained
as a plausible solution.31 This approach of “de-linking” in the context of
trademarks might be seen as a way to curb the property rights in marks.

In previously published research dealing with mark dominance in general,
I have submitted that such a radical approach should be rejected because it
entails many losses that render it morally; legally; socially and economically
30 As such, producers now focus on “their brands’ deep inner meanings”; namely how the brand

captures the spirit of the individuality, athleticism, wilderness and community”. KLEIN, id.,.
Klein focuses on the NIKE mega brand. She contends that, Nike’s swoosh logo has come to
represent the ultimate in athletic style and whose slogan “just do it” identified it with the
assertion of individuality. She perceives brand builders to be the “new primary producers in our
so-called knowledge economy”, since it is they who formulate what is of “true value: the idea,
the life style, the attitude”. Walden Bello, No Logo: A Brilliant but Flawed Portrait of
Contemporary Capitalism – A review of No Logo by Naomi Klein, (2001), http://www.zmag.org/
CrisesCurEvts/Globalism/nologo.htm, at 3.

31 It is worth mentioning that the concept of abolishing the use of trademarks is not new. Indeed,
the idea has been raised in the early 1970, in the context of pharmaceutical products this with
the aim of reducing the price of drugs. See, Robert Niblack, TRADEMARKS WHY? 5-8 (1976)
(“benefits to be gained by generic prescribing in contrast to prescribing by trademarks have
been grossly overstated”); Niblack, at 9 defines a generic name of a product as the common
non-proprietary descriptive name of a chemical or other entity and can be used by anyone. In
the case of a pharmaceutical product, it refers to an active ingredient in that product and is a
shorthand version (adopted by a committee on names) of the chemical name which defines
the complete molecular structure of that active ingredient. Niblack reasons that: 1. Trademarks
are a useful tool for identifying the source or origin of goods. As such, both producer and
consumer benefit from their use. 2. Commonly, it is more practical to introduce a
pharmaceutical product under a trademark than under its chemical or generic name. 3. As an
indication of quality, a trademark prompts the producer to maintain the quality of his product.
If one trademark falls below the producers’ usual standards (quality, value and service), it may
bring down with it his entire reputation and goodwill.  Therefore, the producer will typically
not introduce his trademarked pharmaceutical product before sufficient medical research is
conducted. 4. Trademarks do not increase the price of pharmaceutical products. Hence, using
a chemical or generic name rather then trademarks is not justified. 5.  A product sold under the
generic name “merely identifies its active ingredient(s) and gives no indication whatsoever of
other features of the product, for example quality, formulation, dosage forms, biovalidity or,
of course, source”. 6. The price of a medicine is determined by constant costs regardless of
whether it is a generic or trademarked product. According to Niblack, at 9, these constant
costs include the innovation level of the product; the product’s cost of development, production
and introduction costs, the market structure or competing products, capacity, number, nature
and price of competitive products, etc; and the general conduct of the manufacturing firm
(costs and sophistication or research programs, overhead expenses, anticipated earnings, etc.
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unjustified. I have argued that, the lack of protection for this intellectual property
subject matter is likely to discourage foreign investments that fuel economic
development, create new jobs (domestically) and attract technology.32 It would
also severely limit consumer choice. Indeed, a cost analysis of the “de-linking”
will unequivocally lead to the conclusion that adverse ramifications overshadow
any justification to the contrary. First and foremost, by abolishing trademarks
(even if partially) the regulatory system would undermine the moral justification
for rewarding effort that is directed towards creating the goodwill (reputation)
for brands. This would further diminish the benefits that attach to the basic
functions of trademarks namely, indicating origin and preventing consumer
deception. Furthermore, any country that embarks on this road which amounts
to overriding the TRIPS agreement, should also expect to (ultimately) lose its
membership in the WTO without which the prospects for foreign trade would
be greatly reduced.33 Such “rogue states” should expect to incur severe trade
losses, and to see a reduction in the scope of their exports.34

3.1.2 Restrictions on the Entry of Dominant Foreign Food Brands

Another radical step that might be undertaken to curb the dominance of
some food brands would be to bar or limit the entry of certain foreign brands
that dominate commercial food sales. In such a case, the argument would be
that some foreign brands have attained such a degree of renown and influence
to the extent that the domestic food industry is unable to compete against them.35

3 2 Kena’an El-Ahmar, The Role of IP protection Culture in the Growth Process in Syria, SIMA-
Third Economic Forum, at 8. When examining the various costs of trademark counterfeiting
and lack of protection, it is important to bear in mind the diversification of the various parties
involved including the consumer public, the brand owners, the local merchants, the importers
and the governments of the respective countries that are involved.  In this regard one
commentary notes that in the context of intellectual property the role of consumers and
marketers must be comprehensively viewed, because they are distinct competitive players;
See SPYROS M. MANIATIS, COMPETITION AND THE ECONOMICS OF TRADEMARKS, INTELLECTUAL PROPERTY AND

MARKET FREEDOM (Adeian Sterling ed., 2 Perspectives on intellectual property series, Sweet &
Maxwell, 1997); PERSPECTIVES ON INTELLECTUAL PROPERTY SERIES 67 (James Lahor ed., 1997).

33 Indeed, even vast economies such as China have been keen to join the WTO.
34 One interesting albeit theoretical scenario, is that of a synchronized mass de-linking by all

underdeveloped countries. Such a “collective” walkout by the “consuming” countries may
yield a reopening for negotiations of the entire world trade structure.

35 Supporters of this approach might contend that the concept of prohibiting the entry of
foreign products has already been utilized by the United States through Article 337 of the U.S.
Tariff Act of 1930 which allows to bar the entry, into the U.S., of foreign products that
infringe a U.S. patent or any other patent right. The rational behind article 337, is that
countries are entitled to invoke measures in order to limit the entry of certain infringing
brands. As such, article 337 is considered to fall with in the powers granted to member states,
by TRIPS, to exercise border measures that enhance the enforcement of intellectual property
rights and place restrictions on infringing products entering the country. See, David A. Gantz,
A Post-Uruguay Round Introduction to International Trade Law in the United States, 12 ARIZ.
J. INT’L & COMP. L 107 (1995), referring to 19 U.S.C. art. 337; In view of this harsh remedy, it
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Intuitively, such protectionist measures might seem to posses some merit. Indeed,
in such cases the state might justify its actions by citing its inherent right to
protect its national commercial interests and/or those of its citizens. That is to
say, the state perceives itself as a relevant actor vis-à-vis commercial activity
that has adverse spillover effects on its national market.36

Notwithstanding, the weight of such a line of thought, I believe that this
course of action should not be followed because it undermines the basic legal
equality between brand owners. Needless to say, absent such equality,
international trademark protection would be nullified. In addition, it creates a
spiral-down effect which can effectively lead to the abolishing of all forms of
multilateral trademark regulation and a return to pure national - and to some
degree nationalistic - based protection which would ultimately stall free trade.37

Such an undesirable trend would, most likely, lead to a slippery slope situation
that would pave the way for additional unilateral state action that is contrary to
the entire WTO-GATT framework. Such a regression might even lead to the
re-imposition of duties and tariffs on foreign imports and the reinstating of
subsidies to national manufacturers. Lastly, such protectionist measures would
in all likelihood be directed at foreign dominant food brands, and would not be
able to cover dominant food brands. This, in-itself, creates a second level of
unjustified bias.

3.1.3 Restricting Franchising

Another extreme method for dealing with certain food brands might be
the imposition of restrictions on franchising activities.38 Such a radical step
would, mostly likely, rest on the reason that franchising activity by owners of
foreign brands seems to overlook local particularities and needs.39 In the context
of this research, countries might elect to raise the level of supervision over
franchisors rendering such franchising transactions much less lucrative. In
addition, countries may choose to limit the share of profits that franchisees are
entitled to collect. Indeed, while all of these restrictions may achieve the goal
of discouraging the dominance of some food brands, they would also, to my

is not surprising that most section 337 actions are settled either through the issuance by the
US International Trade Commission of a “cease and desist” order, or through a settlement
that contemplates the conclusion of a royalty payment licensing agreement between the
United States patent holder and the foreign producer who is allegedly infringing an IPR.

36 Gantz, supra note 59, at 108, referring to TRIPS – part III section 4 (special requirements
relating to border measures).

37 RICCARDO FAINI, TRADE LIBERALIZATION IN A GLOBALIZING WORLD (2004).
38 Rahul Chakraborty, Franchising in India-The Road Ahead (2009), available at SSRN: http://

ssrn.com/abstract=1335868.
39 Francine Lafontaine & Joanne E. Oxley, International Franchising Practices in Mexico: Do

Franchisors Customize Their Contracts?. 13 J. ECON. & MGMT. STRATEGY, 95-123 (2004).
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mind, constitute a blatant and disproportionate intervention in the freedom of
contract. This, in my opinion, constitutes a measure that a free economy should
not cross. In my view this approach should not substitute the anti-trust track
which can curb market dominance. Therefore, if it is shown that a given
franchise enterprise is exceedingly dominant to the extent that it can severely
disrupt market competition due to the market power associated with the food
brand in question, then there is no reason not to resort to anti-trust law.40

In conclusion, adopting an approach that effectively abolishes trademarks,
restricts the entry of foreign brands or the franchising activity thereof, should
be resisted by both brand owners and consumers alike. Indeed, these approaches
are likely to undermine the moral basis of protection and entail social, economic
and political costs that are too heavy a price. Therefore, a different approach
should be sought.

3.2 A New Balance for Food Brands

Having rejected the extreme approaches that have been discussed above,
it is my opinion that there is a need to opt for a different approach that takes
into consideration the benefits and pitfalls of food brands both in the context of
the choices that consumers make as well as competition at large. In a previously
published paper I have tackled the challenge of facilitating market entry by
newcomers, and the conclusions reached therein also apply to the food-brand
market as well.41 Here I would also place some emphasis on the interests of
local consumers and producers, and on the need to promote fair competition.
What follows is a multilayered model that is intended to recalibrate the balance
in the food brand market.

3.2.1 Micro-Branding: Local v. Global

The first layer in the proposed model is aimed at encouraging what I
would refer to as Micro-Branding. This would constitute an alternative to
dominant food brands. This form of micro-branding has indeed been taking
shape in various countries including India and the US.42 The idea behind such
a method of branding is hinged on taping into the personal and intimate connection
between a person and the food that he consumes. Consider the idea behind

4 0 Kenneth L. Port, Trademark Monopolies in the Blue Nowhere 28 WM MITCHELL L. REV. 1091
(2002).

41 Amir H. Khoury, A NeoConventional Trademark Regime for “Newcomer” States, 12(2)
University of Pennsylvania Journal of Business Law, 352 (2010).http://www.law.upenn.edu/
journals/jbl/articles/volume12/issue2/Khoury12U.Pa.J.Bus.L.351(2010).pdf

42 Anuja Pandey, Private Labels: The Winning Strategy for Grocery Retailers in India (September
1, 2009). Available at SSRN: http://ssrn.com/abstract=1465297. Pandey focuses on the
phenomenon in India whereby Private labels are store brands have become and increasingly
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most food advertisements - the intimacy of the bite and the taste and the setting
where the actual scene takes place. All of these are never about the hustle and
bustle of life. It is more about taking time to enjoy a food or beverage, and in
doing so, to get away from it all. And this is where micro-branding or what
other research refers to as home brands can flourish. Whether its beer, or
bread or wine or jam it takes us back to the roots of the food and the purity of
its ingredients. So in this regard, this micro branding despite its relative weakness
when it comes to nationwide promotion of brands, still possess some agility and
inner magic that can level the playing field in the face of the all controlling
super (food) brands. This state of affairs could be more easily achieved in the
case of fresh produce wherein the consumer’s willingness to pay for major
brands is undercut by smaller more trusted brands.43 Indeed, other research
confirms that the onslaught by lesser know brands of a local private label has
been successful.44 In other words, consumers seem to be receptive to the idea
that when it comes to food, the super brands need not be the obvious choice.
And there is a need to capitalize on these sentiments. One way of explaining
this curious situation relates to the fact that while the consumer typically aims
to dress in a manner that helps him or her stay in sync with the collective taste
of his peers, whom ever they happen to be (also referred in popular circles
simply as “fashion”), food consumption remains mostly a private matter, where
personal taste still plays a dominant role. It is worth pointing out here that the
local v. global competition is not limited to trans-border competition but also
affects the interrelationship between small retailers and large chain stores.45

The common element in both cases relates to the attempt to win the heart and
the trust of the consumer and to prompt him to trust and seek food brands that
are closer to home.

dominant player in the food branding domain. Theses have in some cases come to rival
nationwide manufacturers. Interestingly this state of affairs has also played out in the context
of private beer and wine brands that are in some cases even considered to be special and even
sophisticated alternatives to other controlling brands.

43 Jin, Yanhong H., Zilberman, David and Heiman, Amir, Choosing Brands: Fresh Produce Versus
Other Products (2007-07). American Journal of Agricultural Economics, Vol. 90, Issue 2, pp.
463-475, May 2008. Available at SSRN: http://ssrn.com/abstract=1118999 or doi:10.1111/
j.1467-8276.2007.01062.x.

44 Ward, Michael B., Shimshack, Jay P., Perloff, Jeffrey M. and Harris, J. Michael, Effects of the
Private-Label Invasion in Food Industries. American Journal of Agricultural Economics, Vol.
84, pp. 961-973, 2002. Available at SSRN: http://ssrn.com/abstract=366500. Ward et al argue
that name-brand firms have not been successful in defended their brands against new private-
label products despite lowering their prices, engaging in additional promotional activities, and
increasingly differentiating their products.

45 Jamal, Ahmad, Playing to Win: An Explorative Study of Marketing Strategies of Small Ethnic
Retail Entrepreneurs in the UK (2005). Journal of Retailing and Consumer Services, Vol. 12,
Issue 1, p. 1-13 2005. Available at SSRN: http://ssrn.com/abstract=1508213. Jamal concludes
that in the UK ethnic entrepreneurs have been able to institutionalize their consumers’
culture, as has occurred with the Mexican culture in the United States, by selling all major
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3.2.2 Class Actions

Class actions in civil law can also facilitate protection for the small
consumer and curb the dominance of some food brands. In this regard, any
consumer whom has encountered misinformation that has led him to make
certain decisions with respect to foods may also seek to have his claim
recognized as a class action in the name of other consumers in the group.46

Indeed, this mechanism is very appropriate in the case of food products that
are consumed daily by a large undefined group of customers. In those cases,
the average consumer, absent a class action mechanism, will opt not to take
legal action because his cost-benefit inclinations will be clearly in favor of not
taking any action. Thus, the class action mechanism can offset the imbalance
of ex-post barging power between the “disappointed” consumer and the
corporation that produces the foods. Even more so the class action, especially
in an Opt-Out model (that is most prevalent in Western countries), may also
produce a deterrence by way of reaching amicable settlements in order to
avoid negative publicity.47

But with that being said it is important to emphasize that such a course
of action can only be successful if a number of conditions are met. The plaintiff
needs to identify a class of people whom he wishes to represent, and that they
are all victims of the same actionable conduct by the brand owner namely
deceptive or misleading conduct while the brands acts as an accomplice. A
classic case that exemplifies this is that involving the class action that has been
brought against McDonald’s Corporation contending that their products and
aggressive marketing practices have lead to obesity in children.48 In my view
such types of law suits need to be recognized and should succeed if the plaintiff
shows a divergence between the image of the brand under which the foods
have been marketed and the factual end result of consuming the branded product.

brands available in the country of origin at competitive prices and in convenient locations.
This has been achieved by entrepreneurs’ ongoing knowledge of trends and products through
their willingness to develop relationships and communications with their consumers. Jamal
observes that ethnic entrepreneurs have employed different marketing strategies to adapt to
the requirements of consumers of different ethnic backgrounds.

46 Robinson, Melissa Grills, Bloom, Paul N. and Lurie, Nicholas H., Combating Obesity in the
Courts: Will Lawsuits Against Mcdonald’s Work?. Robinson, Melissa Grills, Paul N. Bloom
and Nicholas H. Lurie (2005), “Combating Obesity in the Courts: Will Lawsuits Against
McDonald’s Work?,” 24 Journal of Public Policy and Marketing, (Fall), 299-306.

47 The Consumerist, There’s Actually A Settlement In Nutella ‘Health Food’ Class Action Lawsuit,
http://consumerist.com/2012/04/theres-actually-a-settlement-in-nutella-health-food-class-
action-lawsuit. html;

48 Robinson, Melissa Grills, Bloom, Paul N. and Lurie, Nicholas H., Combating Obesity in the
Courts: Will Lawsuits Against McDonald’s Work? Robinson, Melissa Grills, Paul N. Bloom
and Nicholas H. Lurie (2005), “Combating Obesity in the Courts: Will Lawsuits Against
McDonald’s Work?” 24 Journal of Public Policy and Marketing, (Fall), 299-306.
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In other words, such class actions should focus on the brand’s image given that
said brand propels consumer choice in the direction of the products that is
marketed there under said brand.

3.2.3 Comparative Advertising

Another problem that characteristic of foods brands that try to compete
with leading brands in this field relates to the fact that the owners of such
brands, as newcomers into the market, will find it exceedingly difficult to
penetrate the market shield that is placed over leading brands whether by way
of brand loyalty, or through the rules that protect well know marks, or the
inability to create sufficiently convincing advertizing campaigns.

Under conditions of ‘perfect competition’ the products of different sellers
constitute perfect substitutes from the consumer’s point of view and demand is
determined by the price of a given product or service. In this market of ‘perfect
competition’, business would compete through the price of the products sold.
However, in the real market, products are not homogeneous. In this market,
buyers and sellers do not have full knowledge of market conditions and there
are barriers to entry and exit. Furthermore, the consumer’s “imperfect”
knowledge of the selection of products leads him to evaluate one brand over-
optimistically while being excessively pessimistic about others. Research
indicates that these manifestations of “loyalty” are clearer among individual
(household) consumers whom are prone to commit both types of errors because
they purchase a limited amount of a wide range of products and because they
cannot afford the assistance of trained experts. Thus, their product selection is
typically based on clues “many of which are not accurate indicators of [the]
products’ value or quality”.49 It is the combination of those two errors that
ultimately lead consumers to develop unsubstantiated “loyalty” to some brands
over others. Thus, the consumer’s brand loyalty affects or predetermines the
consumer’s future choice. Furthermore, the modern market reflects a system

49 Donald F. Cox, The Sorting Rule Model of the Consumer Product Evaluation Process, in RISK

AND INFORMATION HANDLING IN CONSUMER BEHAVIOR 324-368 (DONALD Cox ed., 1976); A.G. BEDIAN,
CONSUMER PERCEPTION OF PRICE AS AN INDICATOR OF PRODUCT QUALITY, 59-65 (1971); A.G. Woodside,
Relation of Price to Perception of Quality of New Products, Volume# J. Applied Psychol.
116-118 (1974); and R.W. Olshavsky & T.A. Miller, Consumer Expectations, Product
Performance and Perceived Product Quality, 9 J. Marketing Research 19-21 (1972). Therefore,
it is not surprising that “errors of commission could be made persistently over time, all based
on nothing more than the mere existence of brands for experience goods. This is generally
called brand loyalty or trade mark allegiance”. UNCTAD, Id., at 7. This report defines
“experience goods” as those goods “which utility can be evaluated only after their purchase
(e.g. canned foods, drinks, soaps, motor-cars, appliances). Other goods whose quality and
distinct features can be judged by a simple inspection are referred to as “search goods”; Fresh
fruits and vegetables are included in this latter group. Understandably, consumers are less
prone to commit purchasing errors with respect to “selection goods” because they can
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of “imperfect competition” wherein similar products do not compete on an
equal footing and non-price competition is prevalent. Indeed, in the modern
market where conditions of “imperfect competition” dominate the scene,
producers are able to compete through “product differentiation” and competing
products constitute only “close substitutes” to each other.50 In addition to all of
these, the economic structure of developing countries and their relatively limited
diversification lead to a situation whereby a few foreign firms dominate its
consumer market, resulting in oligopolies or even monopolies. And as stated
above, under these conditions of imperfect competition, producers are able to
invoke various non-price measures (such as trademarks) that are able to
influence the consumers’ choice and demand.51

In view of this “imperfect competition” as well as product differentiation
and brand loyalty, it is evident that trademarks do carry a substantial independent
value that influences or even determines consumer demand.52 Therefore, despite
the legal equality that is provided to all marks, this does not entail equality in the
impact of marks and their market foothold. This state of affairs provides the
justification to the (measured) use of comparative advertising. In my view,
Comparative Advertising can be used to offset the inherent imbalance among
marks for the benefit of the consumer.53 Comparative advertising is a powerful
marketing tool, whereby one party may promote its brand by comparing its
products (or services) with its rivals’. This measure helps to draw the
consumers’ attention to competing products of comparable quality and which

independently and cheaply collect information about different products; Ross M. Cunningham,
Brand Loyalty – What, Where, How Much?, 34 HARV. BUS. REV. 116 (1956). That study found
that “a significant amount of brand loyalty to individual products does exist – more indeed
than has hitherto been realized by many marketing executives”. That study concludes that
“there are many instances where 90 percent or more of a family’s purchases have been
concentrated on a single brand over three whole years”. That empirical research encompassed
several experience goods and found that this pattern of behavior runs across the entire
socioeconomic sperm of consumers.

50 UNCTAD, Id., at 6; also noting that “while in perfect competition the cross elasticity of
demand between different pairs of outputs will approach infinity, such elasticity will be
perceptible and finite in the case of competition through product differentiation”.

51 Halim, Rizal Edy, The Effect of the Relationship of Brand Trust and Brand Effect on Brand
Performance: An Analysis from Brand Loyalty Perspective (A Case of Instant Coffee Product
in Indonesia) (2006). Available at SSRN: http://ssrn.com/abstract=925169 or http://dx.doi.org/
10.2139/ssrn.925169, Danciu, Victor, The Competitive Success of the Brand: A New
Management and Marketing Approach (2007). Available at SSRN: http://ssrn.com/abstract=
1003802 or http://dx.doi.org/10.2139/ssrn.1003802

5 2 See for example, Baila Caledonia, Assessing a Company’s Most Valuable Assets: Conducting an
Intellectual Property Audit, MONDAQ BUS. BRIEFING (2001) available http://www.mondaq.com/
article.asp?articleid=11872

53 The rational underlying “Brand Loyalty” is that the market operates under conditions of
imperfect competition. As such the consumer has imperfect knowledge of the products that
he desires and the availability of alternatives to such products. Thus, the consumer can
commit two types of errors; “commission” and “omission”. The former occurs when the
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are sold under other brands. This tool already exists in various national laws.54

It can also be derived from notions of free speech and act as a counterbalance
to unlimited trademark rights.55 According to one observer “comparative
advertising when truthful and non-deceptive is a source of important information
to consumers and assists them in making rational purchase decisions. It
encourages product innovation and can lead to lower prices in the market
place”.56 The use of comparative advertising is further justified because
trademarks, especially in the modern era, have expanded their role beyond the
basic, albeit important, function of indicating the source of products and have
acquired an independent value of their own. Furthermore, leading brands now
command strong loyalty by consumers who may be unaware (or misinformed)
of the qualities (or even the existence) of alternative products marketed under
lesser known brands.

The comparative advertising tool is being implemented in the laws of
many countries. Suffice it to mention EU Directive 97/55/EC that has amended
an earlier Directive (84/450/EEC) dealing with misleading advertizing. The
national laws of European countries are now bound by these norms and provide
conditional recognition of comparative advertizing. The most vivid example of
this appears in German law which recognizes comparative advertising within
the boundaries of actions that are not misleading.57 Similarly, the International
Trademark Association (INTA) has called on all countries to “permit
comparative advertising so long as there are legal controls to prevent harm
and/or damage to the marks of competitors and to prevent explicit or implicit
false or misleading representations or other forms of unfair competition”.58 In
line with INTA’s approach, if the comparative advertizing mechanism is abused,

consumer makes a purchase based on “an inflated or excessively favorable, pre-purchase
assessment of the goods”. This type of error could cause the consumer to get less than he
bargained for. The later type of error occurs when the consumer “demands less than he would
if he had full knowledge” of all alternative products on the market. See, UNCTAD, Id. at 7.

54 Manuel Morasch, Comparative Advertising - A Comparative Study of Trade-mark Laws and
Competition Laws in Canada and the European Union (2004). University of Toronto, Faculty
of Law - Dissertations, Thesis. Available at SSRN: http://ssrn.com/abstract=685602.

55 Filippo M. Cinotti, “Fair Use” of Comparative Advertising Under the 1995 Federal Dilution
Act, 37(1) IDEA 133 (1996); Samia M. Kirmani, Cross-Border Comparative Advertizing in
the European Union, 19 B.C. INT’L & COMP. L. REV. 201 (1996).

56 In Energizer v. Duracell (Australia), the court rejected the notion that comparative advertising
should be subjected to increased scrutiny. See Cassels Brock, Apples to Oranges Comparative
Advertizing, HG.Org, http://www.hg.org/articles/article_396.html (last accessed November
15, 2008).

57 Andrea Lensing-Kramer & Peter Ruess, Recent Developments in Comparative Advertizing
and the Implications for Trademark Law in Germany, 94 TMR 1315, 1332-1334 (2004); Ulf
Doepner & Frank-Erich Hufnagel, German Courts Implement the EU Directive 97/55/EC – A
Fundamental Shift in the Law on Comparative Advertising?, 88 Trademark Rep. 537 (1998).

58 INTA, Comparative Advertizing, March 3, 1998.
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then the brand owner can invoke legal recourse in the form of both monetary
damages and “corrective advertizing” at the expense of the infringer.59

I submit that the use of the comparative advertising tool should be further
enhanced so as to turn it into a tool of ‘standard procedure’ in the food brand
arena. It is worth noting that this type of comparative advertising is especially
needed in developing countries in view of the marketing power that is enjoyed
by foreign food brands, and in order to enable local brands to compete in the
market. Consequently, where comparative advertising is conducted within the
boundaries of truth and objectivity, it should be allowed and even encouraged.
This legal tool is especially justified in view of the, abovementioned, “Imperfect
Market” conditions and “Brand Loyalty” that strong brands command.60 In
this regard, the legal maneuvering space for comparative advertising should be
expanded. This can be achieved by way of amending national trademark laws.
For example national trademark law should provide a clear defense involving
the bona fide use of another’s mark so long as it is informative and truthful.
Furthermore, the judiciary may also contribute to the successful use of
comparative advertising by taking a more lenient stance towards prospective
infringers. Here then lays a quandary regarding the optimal scope of this tool.
On the one hand is the view according to which comparative advertising should
be tolerated as long as it does not present the consumer public with factually
misleading information. A more reserved view would be that comparative
advertizing should not be used in order to undermine trademark rights or to
reduce the incentive of trademark owners to maintain quality. While the first
approach is one that recognizes the need to use trademarks in creative ways
(e.g. stepping on two competitors’ canned beverages to get the third brand of
beverages), the latter approach is more concerned with the ramifications of
such use on overall competition in the market and on dilution or even tarnishment
of marks. This latter view would most likely caution against the opportunistic
use of another’s trademark. Indeed, that latter approach would tolerate
comparative advertising so far as it provides consumers with information. That
latter approach would be inclined to view unrestricted comparative advertising
as an abuse of trademark rights under the pretence of market entry. In my
view the use of comparative advertising should be restrained lest it become a
tool for circumventing the laws of unfair competition. My advocacy for the
proactive use of comparative advertising as a tool for assisting new or weak
market actors does not overlook the public interest of preserving competition.

5 9 Paul E. Pompeo, To Tell the Truth: Comparative Advertizing and Lanham Act Section 43(a),
36 CATH. U. L.  REV. 565, 577-580 (1987).

60 This in addition to the low Trademark Potential of some countries.
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It is merely an attempt to reinvigorate competition within the bounds of open
and accessible information. Therefore, in order for the comparative advertizing
tool to be effective, there needs to be a clear commitment, within the national
trademark system, towards ensuring commercially oriented free speech. In
my view reservations about the Freedom of Commercial Expressions
Doctrine should not derogate from the need to allow the free flow of relevant
information to consumers, even at the expense of limiting the scope of trademark
rights.61  In other words, the legal culture within the relevant national jurisdiction
needs to be such that market actors can utilize this tool without fear or hesitation
and so long as it does not produce misleading information.62 Absent such
immunity it would not be possible to facilitate the unimpeded circulation of
information and the comparative advertizing tool will remain redundant.

In addition to all of the above, it is worth noting that while, in theory, this
legal tool can be used by newcomers and established brand owners alike, its
projected use will predominantly be by the former group. That is because while
newcomers will be keen to inform (and educate) consumers about their products
that are similar in quality to existing products (that are sold under dominant
brands), the owners of established brands will not have an interest in “promoting”
a competitor’s lesser known brand. Indeed, the use of comparative advertising
is merely a tool to foster market entry by less-known brands covering products
and services that are comparable in quality with products that are covered by
leading brands.63  In effect, comparative advertizing is a bottom-up mechanism
that is intended to create awareness about less-known brands and to overcome
the social-cosmopolitan image that the foreign brands denote.64 And if this
assumption is true, as I think it is, then the role of the comparative advertising
mechanism remains relevant for many consumers and especially for products
that are purchased but not displayed by their owners. My view also gets some
support from a research that has been conducted regarding the negative effect
that the restriction of advertizing has on competition. Clark submits that the
informative role of advertising dominates its persuasive role. Clark has

61 ROGER A. SHINER, FREEDOM OF COMMERCIAL EXPRESSION (2003), Oxford University Press, 2003.,
xxiv, Available at SSRN: http://ssrn.com/abstract=545142.

62 Francesca Barigozzi & Martin Peitz, Comparative Advertising and Competition Policy, (2004),
International University in Germany Working Paper No. 19/2004, available at SSRN: http:/
/ssrn.com/abstract=699583 or DOI: 10.2139/ssrn.699583.

63 Smita Sharma, Onslaught of Global Brands - Indian Brands Fight Back!! (2005), available
atSSRN: http://ssrn.com/abstract=704266 (“Brands can survive by delivering a value advantage
over the new brands”);, Charles A. Rarick, Mecca-Cola: A Protest Brand Makes its Mark
(2008), available at SSRN: http://ssrn.com/abstract=1122863;, Nebahat Tokatli, Asymmetrical
Power Relations and Upgrading Among Suppliers of Global Clothing Brands: Hugo Boss in
Turkey, J. ECON. GEO. 67-92 (2007).

64 Geoffrey Jones ,Blonde and Blue-Eyed? Globalizing Beauty, c.1945-c.1980. 61 ECON. HIST. REV.
125-154 (2008).
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concluded this through an empirical research relating to the restriction of
advertising (in Quebec) on children’s breakfast cereals. His research
demonstrates that this restriction has effectively decreased the market share
of less-known brands and in the process has raised the market share of well
known brands.65 In other words, Clark is skeptical about the benefits that can
result from regulatory intervention in advertising. He cautions that “since the
informative role of advertising is dominant in this [cereal] industry, older and
better-known brands stand to benefit when advertising is restricted. Indeed,
without adequate advertising opportunities the food branding status-quo will be
preserved thereby preventing consumers from receiving any information about
less-known food brands. This would also entail a social loss in cases where the
new brands cover more health oriented products that would remain, absent
adverting, virtually unknown. Thus, it is important to allow the owners of less-
known brands to utilize advertising in all its forms including comparative
advertising, and others methods of advertizing as detailed below. This would
be the most efficient way for lesser-known brands to get the consumers’
attention, and in that way provide the consumers with more information before
the make their purchasing choice.

3.2.4  “Association” Advertising

In addition to the (classic) comparative advertizing tool that I have
discussed above, I propose taking comparative advertizing to a new level. I
propose a new tool which I have referred to as Association Advertizing. This
tool would allow domestic brand owners to go a step further in comparative
advertising and to actually use another’s brand on their respective products.
The aim of this use would be to indicate to the consumer the characteristics of
products marketed under other lesser known brands. In other words, the aim
would be to create, in the minds of consumers, a direct “association” between
rival brands, namely that of the dominant market player and that of the
newcomer. Such a method could be used, for example, to indicate the
“compatibility” of products especially in the case of spare parts i.e. that a
certain product is compatible with other (competitors’) products. This is
especially useful in cases involving the use of spare parts for machines or
refills for relevant products but can also apply to food products.66 This method
is quite similar to the Love/Like slogans that are used in advertizing.67 This

65 Robert C. Clark, Advertising Restrictions and Competition in the Children’s Breakfast Cereal
Industry, 50 Journal of Law and Economics, 757 (2007).

66 Gillette v. Amir Shivook  (i.e. razors compatible with GILLETTE shavers) and the Kenwood
case (Israel) (Spare parts for Kenwood mixers).

67 Diane M. Reed, Use of “Love/Like” Slogans in Advertising: Is the Trademark Owner Protected?
26 SAN DIEGO L. REV. 101 (1989).
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form of Association Advertising would allow for actual informative use of
another’s brand on ones own product in order to highlight its substitutive value.

The justification for my proposed Association Advertizing emanates
from various sources. The initial justification rests on the Utilitarian theory.
Indeed, if the aim of the intellectual property system is to promote social benefits
then the regulator should be inclined to adopt any system that enhances
competition and maximizes social benefits. On research along these lines has
called for removing government restrictions on advertizing expression (as
copyright protected content) and on slogans (as trademarks) in order to enhance
market competition by increasing the “images and language available for use in
adverting”.68  The second justification for Association Advertising rests on the
already existing trend of greater leniency when it comes to the interface between
trademark law and the need to promote market competition. This has become
increasingly prevalent in the virtual world wherein it has been argued that
trademark triggered pop-up ads or search result ads should be tolerated if they
are properly identified as such and are not misleading.69 This approach has
been further bolstered by the notion that trademarks can be used as keywords
by internet search engines because the Internet is analogous to an “information
mall” that should be made accessible to all and where information should flow
freely and without being restricted by intellectual property rights.70 A third tire
of justification for Association Advertizing rests on the fact that consumers’
choice is in many cases rather superficial because it is not as a result of a clear
deductive process but, rather, is influenced and shaped by psychological as
well as irrational factors.71 Clearly, Association Advertising should not be
sanctioned in all cases, but should be applied in cases where there exists clear
brand dominance by competitors to the extent that renders any (regular)
competition futile. In other words it should be applied only in cases involving
sectors that are dominated by specific brands effectively creating a form of
“Brand Anti-Trust”. Clearly, such a method, if indeed accepted needs to be
used with caution and in a manner that ensures that brands do not become a
method for free riding or for creating confusion among consumers.

68 Lisa P. Ramsey, Intellectual Property Rights in Advertising, 12 MICH. TELECOMM. & TECH. L.
REV. 189, 263 (2006).

69 Kendall Bodden, Pop Goes the Trademark? Competitive Advertizing on the Internet, 1
SHIDLER J. L. COM. & TECH. 12 (2005).

70 Matim Li v. Crazy Line (District Court of Tel Aviv); Also see, Kurt M. Saunders, Confusion is
the Key: A Trademark Law Analysis of Keyword Banner Advertising, 71 FORDHAM L. REV. 101,
(2002).

71 Margreth Barrett, Domain Names, Trademarks, and the First Amendment: Searching for
Meaningful Boundaries. 39 CONN. L. REV.  973 (2007).
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3.2.5 Limiting the Scope of Protection for Well-Known Marks

The overly broad coverage of well-known marks has been a topic for
concern in research literature. The debate has focused on the scope of
protection that the law should grant to well-known marks in order for them not
to become overly dominant.72 These marks not only control the market, but
also create the “need” to purchase products or services that are covered by
them. Indeed, these leading marks raise the volume of food imports and could,
ultimately, increase the dependence of local consumers on foreign food brands.
Consequently, some literature has been highly apprehensive about granting broad
protection to well-known marks that are not registered in a given jurisdiction.73

This is not surprising given the imbalance in terms of brand-holdings between
the industrialized food brand owning countries and developing countries.

In light of this, it might be necessary to reduce the level of protection that
is afforded to well-known marks that have not been registered in a given
jurisdiction. In this way developing countries or new market actors would limit
the protection granted to well-known marks to only those marks that are
registered in their respective jurisdictions.74 Specifically, developing countries
would only be required to implement article 16(3) of TRIPS with respect to
well-known marks that are not registered in their respected jurisdiction.75 Thus,
those countries would be exempted from implementing article 6bis of the Paris
Convention in relation to well-known marks that are not registered in the given
jurisdiction.76 It is worth noting that such a step may create some setback for

7 2 Ruiz Medrano, Salvador Francisco, The Well Known Trade Mark, an Obstacle to Free Market?
(September 18, 2008). Rev. Boliv. Derecho, No. 7, pp. 134-177, 2009. Available at SSRN:
http://ssrn.com/abstract=1745062

73 Maxim Grinberg, The WIPO Joint Recommendation Protecting Well-Known Marks and the
Forgotten Goodwill, 5 CHI.-KENT J. INTELL. PROP. 1 (2005) (The overbroad territorial protection
proposed by the Joint Recommendation from the World Intellectual Property Organization
dealing with protection of well-known trademarks undermines important policies of U.S.
trademark law: it allows the attainment of enforceable trademark rights without investment
in the trademark’s goodwill and diminishes the quantity of available trademarks to U.S.
entrepreneurs, raising their cost of entry into the market); Vaver, David, Unconventional and
Well-Known Trade Marks  8 SINGAPORE J. LEGAL STUD. 1–19 (2005). (The expanded protection
accorded to these marks is not self-evidently a good thing in public policy terms. It concludes
that re-forming the law is not the same as reforming it).

74 In that case, well known marks that are also registered in the relevant jurisdiction would be
subject to the other restrictions that are detailed in this section.

75 In developed-industrialized countries, the full application of Article 6bis of The Paris
Convention and Article 16 of TRIPS, is warranted because it is assumed that the industries in
those countries have a real opportunity at competition.

76 (1) The countries of the Union undertake, ex officio if their legislation so permits, or at the
request of an interested party, to refuse or to cancel the registration, and to prohibit the use,
of a trademark which constitutes a reproduction, an imitation, or a translation, liable to
create confusion, of a mark considered by the competent authority of the country of registration
or use to be well known in that country as being already the mark of a person entitled to the
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the owners of well-known marks which marks are not registered in the relevant
jurisdiction. However, such a potential setback could very well be offset by the
tort of passing-off. That tort could provide sufficient protection for marks that
enjoy renown but which are not formally registered with the national trademark
office.77

An additional far-reaching method in which to further limit the clout of
well-known marks would be to lower the benchmark of generic marks, making
it possible to classify well-known marks as generic names thus allowing them
to be used by other than their original owners.78 The aim of such an exercise
would be to deflate the impact of leading foreign food brands. Understandably,
such a step is expected to encounter stiff resistance by industrialized brand-
owning countries. Therefore, and in order to shore up support for such an
undertaking, those countries would need to receive some form of compensation.
This compensation might be achieved by establishing a centralized international
registration for well-known marks.79 It might also be attained by reducing the
registration fees for marks that are deemed to be well-known.

3.2.6 Reducing the Impact of Leading Foreign Brands

One way of reducing the influence of foreign brands on local consumers
might be through imposing pricing restrictions on products sold under leading
foreign brands so that the owners of such brands do not abuse the persuasive
value that their respective brands enjoy. By keeping the prices of leading
products at bay, Developing countries would better ensure that their domestic
consumers do not end up paying an excessive price for products that they feel
compelled to buy. However, such conduct negates the principles of open and
free trade as prescribed by the WTO-GATT framework. This conduct can be
considered as an unwarranted intervention in trade. However, because
consumers are operating in a market of imperfect competition, they should be
protected from being trapped in their own “brand loyalty”. This is of special
relevance in the case of products or services that have aspiring local substitutes
that are put on the market under lesser-known brands.80 A counter-argument

benefits of this Convention and used for identical or similar goods. These provisions shall also
apply when the essential part of the mark constitutes a reproduction of any such well–known
mark or an imitation liable to create confusion therewith.

77 Elizabeth Siew Kuan Ng, Foreign Traders and the Law of Passing-Off: The Requirement of
Goodwill within the Jurisdiction. (1991) SINGAPORE J. LEGAL STUD. 372-409.

7 8 Dev Saif Gangjee, Say Cheese! A Sharper Image of Generic Use Through the Lens of Feta, 5
Eur. Intell. Prop. 1 (2007).

79 Lee, Edward, The Global Trade Mark (April 4, 2011). Available at SSRN: http://ssrn.com/
abstract=1804985 or http://dx.doi.org/10.2139/ssrn.1804985

80 Bharat N. Anand. & Ron Shachar, Brands, Information, and Loyalty (2000) available at
SSRN: http://ssrn.com/abstract=240792.
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might suggest that there is no need to intervene to lower the price of leading
brands because the rule of supply and demand will offset any excessive pricing
or disproportionate market control. According to this approach it seems that
the best policy in order to curb the power of leading brands would be by raising
rather than lowering, prices of such goods. But, be things as they may, price
intervention remains a very problematic concept and is liable to create a slippery
slope effect that can lead to the complete loss of market competition and to
excessive governmental regulation of free markets. As such it should be applied
with care and in a measured manner.

Furthermore, in order to counter the sway of foreign brands and the
scope of exposure that they enjoy, it may be possible to limit the scope and
intensity of their advertising activity by setting a quota for advertising of foreign
brands. This is intended to bridge the rift between the advertising capability of
domestic brands and foreign brands and would allow consumers to be more
exposed to domestic brands that compete, with foreign brands, over the same
consumer segment.

A third way that might limit the hegemony impact of leading foreign
brands is by openly encouraging parallel imports of (Gray Market) goods.
Conceptually speaking, the TRIPS agreement does not conclusively regulate
parallel imports. It does however grant member-states the freedom to determine
the scope of those imports.81 Therefore, Developing countries can, if they
choose to, adopt a legal norm allowing for unrestricted parallel imports. In this
regard, developing countries can embrace the doctrine of International
Exhaustion of trademark rights.82 Here, the brand owner’s rights would be
exhausted after the first sale of the product bearing the mark thus paving the
way for importing the product into any other jurisdiction notwithstanding the
right of sole use that attaches to trademarks.83 With that being said, it is important
to bear in mind that the impact of parallel imports on developing countries is
limited in scope because of the fact that most parallel imports are directed to
rich markets in which there is still a chance to generate profits from (parallel)
imports that originate in poorer countries.84 Thus, in this context, the beneficial

8 1 TRIPS Agreement, Article 6 (Exhaustion): For the purposes of dispute settlement under this
Agreement, subject to the provisions of Articles 3 and 4 nothing in this Agreementshall be
used to address the issue of the exhaustion of intellectual property rights.

82 As is the case in some countries including Australia, Japan and Israel.
83 Gene M. Grossman & Edwin L.-C. Lai, Parallel Imports and Price Controls (2006), available

at SSRN: http://ssrn.com/abstract=923346.
84 Romana L. Autrey & Francesco Bova,, Gray Markets and Multinational Transfer Pricing

(2009) available at SSRN: http://ssrn.com/abstract=1351883; Charles A. Rarick, First Black,
Now Gray: The Increasingly Difficult Task of International Brand Protection (2006), available
at SSRN: http://ssrn.com/abstract=1112463

Brands as Food for Thought: The Case for Regulating Food Brands



28 Indian J. Intell. Prop. L.

impact of parallel imports on developing countries is questionable.85 Parallel
imports would not directly contribute to raising the trademark potential or the
trademark balance of developing countries or new market actors. However,
by allowing various market actors to import the same branded goods, market
competition would be enhanced and the price of these products would be
reduced. In my view, the latter two tools (i.e. parallel imports and the imposition
of limitations on advertizing) are more likely to take root than the first (more
radical) idea of intervening in the price of products.

3.2.7 Promoting the Use and Registration of Domestic Trademarks

In light of the low Trademark Potential of developing countries and the
control of markets in developing countries by multinational corporations, there
is an acute need to promote national awareness as to the power of trademarks.86

Indeed, in a world in which product promotion and marketing is no less important
than production itself, the publicity of the brand has a decisive effect on
consumer choice. Thus, by promoting the concept of national brands, I predict
that producers in developing countries will be able to secure a larger portion of
the domestic branding market.

When doing this, producers should first determine the identity of their
potential consumers and then create a brand that would be appealing to their
tastes; one that they can identify with. Ideally, producers in developing countries
should invest in increasing their respective brands’ appeal through attractive
packaging. Even this seemingly “superficial” component is crucial in the contest
for the hearts and minds of consumers.87

85 Mattias Ganslandt & Keith E. Maskus, Intellectual Property Rights, Parallel Imports and
Strategic Behavior (2007), available at SSRN: http://ssrn.com/abstract=982241;, Keith E.
Maskus & Chen Yongmin, Parallel Imports in a Model of Vertical Distribution: Theory,
Evidence and Policy, 7 Pac. Econ. Rev. 319-334 (2002) available at SSRN: http://ssrn.com/
abstract=316227

86 Interestingly, a striking example of such a lack of awareness is that involving oriental carpets
wherein European merchants initiated the process of regulating the use of indications of
origin when identifying carpets. In 1970, the association of oriental carpet traders in Switzerland
reportedly published a list of trade names to be applied in carpet trade. Thus, in Switzerland
names like TABRIS, SERABENT and BOCHARA are only used with respect to hand-made
carpets, produced in these Iranian towns and the mark BARBER is applied to carpets made in
North Africa. As reflected in this case involving geographic indications and/or indications of
origin, producers in developing countries are generally unaware of the marketing power of
trademarks and indications of origin. See Vida Sandor, Trade Marks in Developing Countries,
(Akade’miai Kiiad’o, Budapest, Licensing Executive Society International, 1981), 32. However,
the opinion survey that I conducted reveals that brand owners are becoming more aware of the
role of trademarks.

87 BELINDA ISAAC, BRAND PROTECTION MATTERS 1-25, 136-191 (2000), at. Also see JOHN MURPHY &
MICHAEL ROWE, HOW TO DESIGN TRADE MARKS AND LOGOS (1988).
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Local producers should be encouraged to create new and elegant brands
based on distinct features of local culture that might capture the consumers’
imagination. In this regard, UNCTAD suggests that developing countries should
use trademarks that indicate names of historical or famous personalities as
well as names of internationally recognized locations within developing
countries.88 Such brands may even capture the imagination and attention of
consumers in the West. A living example along these lines is the MECCA-
COLA brand covering a Cola beverage and which has been competing with
internationally renowned brands namely COCA COLA;89 PEPSI Cola and
RC Cola. As could be expected, this religious connotation behind the MECCA
Cola brand has also (understandably) generated consumer interest among
Muslims around the world.90

A helpful step towards raising the Trademark Potential of Developing
countries or the brand recognition for new market actors would be to initially
focus on existing national products. Developing countries should invest in building
and promoting domestic brands covering national agricultural produce including
grains, cereals, vegetables, fruits and textiles. Furthermore, local consumers
should be alerted that in some cases foreign brands cover products of a similar
quality to those covered by the local brands. For example, many of the world-
famous (Western) coffee brand owners import their coffee from Developing
countries (mainly Colombia).  Furthermore, in the case of the textile industry,
consumers should be alerted to the simple truth that many of the leading Western
brands have been engaged in outsourcing activities.91 Similarly, consumers should
be alerted to the existence of national products and they should be encouraged

8 8 Vida Sandor, supra note 134, at 35 referring to UNCTAD, Impact of Trademarks (1977),
holds a similar view; This could include the GREAT WALL OF CHINA, CLEOPATRA,
PETRA, SPHINX, JORDAN RIVER, SINI, RED SEA, EVERST, SAHARA, VICTORIA FALLS
and DEAD SEA.

89 Dexter Brooks, Global Approach to Building Strong Trademarks, in STRATEGIC ISSUES OF INDUSTRIAL

PROPERTY MANAGEMENT AND GLOBALIZATION ECONOMY 3, 5 (Thomas Cottier, Peter Widmer &
Katharina Schindler eds., 1999). Dexter Brooks, senior staff council, legal division, at the
Coca-Cola Company, Atlanta, USA, notes that “Coca-Cola is the world’s best-known trademark
. The company is the world’s leading marketer of soft drinks, syrups and concentrates, with
1995 retail sales of $18 billion and a total sales volume double that of our nearest
competitor...Coca-Cola is available in more than 195 countries; and company brands account
for more than 45 percent of all soft drinks sold worldwide...we have in force at present 13,000
registrations throughout the world”.

90 Charles A. Rarick, Mecca-Cola: A Protest Brand Makes its Mark (2008), available at SSRN:
http://ssrn.com/abstract=1122863; (“Mecca-Cola and other products have arisen in recent
years in response to an increasing anti-American and anti-globalization movement in certain
parts of the world. This case briefly explores this movement, with a focus on one company,
Mecca-Cola, and asks readers to explore the consequences for American multinational brands”).

9 1 E.g. LEVI’S Corporation has reportedly shut down its last two production factories in the US
and has relocated its production plants to the Far East.
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to appreciate their local products and to view them with a sense of national
pride. This way, consumers might also begin to manifest preference to national
food brands as a microcosm of national pride. In addition, producers should
maintain a high level of product quality and reliability so that the brands that
they market under are able to establish long lasting goodwill among local and
international consumers and to even raise the demand for such products.

Another way for boosting the trademark competitiveness of Developing
countries is for them to cooperate amongst themselves. This can be done with
a view to raising the quality and design of products, improving quality of labor,
investing in research and development (R&D) and understanding international
export markets. Also, where commercially feasible, producers in Developing
countries should “Go-Global” with their brands after identifying possible potential
markets, for their products, around the world. Producers in Developing countries
should determine where to export their products and, by this, also determine
where to register their trademarks in order to receive adequate protection for
them.92

3.2.8 Raising Anti-Trust Protection

Another way in which to curb food brand dominance is through employing
vibrant competition laws. Such laws can provide a counter-balance against
foreign intellectual property rights. Indeed, while protection of intellectual
property rights (IPRs) is injected into the legal and administrative systems of
Developing countries, mainly through TRIPS, those countries generally lack a
competition policy system that can “prevent and remedy possible abuses by
IPRs right holders”.93 Maniatis, who makes this distinction, contends that
“consumers want choice and information, in the case of competitive markets,
and regulation covering prices, quality, penalties and compensation, in the case
of markets where competition is absent”.94 This observation is especially true
given that consumers in Developed countries are better informed and are more
exposed to their national brands, while, on the other hand, consumers in
Developing countries are exposed to foreign brands and the cultural values
that they encompass without any noticeable domestic competition. Thus, it
might be possible to counter-balance the power of foreign brands through anti-

9 2 The United Nations Trade and Development (UNCTAD), Report on the ad hoc Group of
Experts on the External Trade of the Least Developed Countries, Geneva, March 1979, at 6.

93 CARLOS M. CORREA, THE STRENGTHENING OF IPRS IN DEVELOPING COUNTRIES AND COMPLIMENTARY LEGISLATION

2 (2000).
94 See Spyros M. Maniatis, Competition and the Economics of Trade Marks, in Intellectual

Property and Market Freedom 65, 119-20 (Adrian Sterling ed., I.P. Unit, Queen Mary, U.
London, Persp. on Intell. Prop. vol. 2, 1997); See also Glynn S. Lunney, Trademark Monopolies,
48 Emory L.J. 367, 478-80 (Spring 1999).
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trust legislation that would authorize the governments of Developing countries
to intervene in commercial activity that effectively creates brand monopolies.95

To my mind, and especially in the food brands field, the need for a proactive
anti-trust system in Developing countries is an acute one. This is especially
because those countries are “particularly vulnerable to inappropriate intellectual
property systems”.96 Invoking such anti-trust measures could be based on article
40(2) of the TRIPS Agreement that is intended to mitigate the exploitation of
market power.97 It is understood to provide “considerable discretion to WTO
member states in specifying licensing practices or conditions that may constitute
an abuse of intellectual property rights”.98 Some commentators contend that
this article could be interpreted in a broad manner so as to cover abuses of
intellectual property rights including monopoly pricing; refusals to license;
effectuating horizontal cartels through patent pooling; and exclusive vertical
arrangements that forestall competition.99 This broad interpretation, which I
think is warranted given the language and the rational of the Article 40, should
be sufficient to allow Developing countries to protect their local market and
industry from invasive or domineering foreign food brands.

3.3 Applying the Proposed Model: The Case of India!

India provides a very good example of how the proposed model can be
implemented towards creating a more open and competitive food brand market.

95 William Landes and Richard Posner, The Economic Structure of Intellectual Property Law
402 (2000) (We conclude that antitrust doctrine is sufficiently supple, and sufficiently informed
by economic theory, to cope effectively with the distinctive-seeming antitrust problems
presented by the new economy – the most striking example of the rise of intellectual property
to the pinnacle of the American economic system); Michael J. Meurer, Vertical Restraints and
Intellectual Property Law: Beyond Antitrust, 87 MINN. L. REV. p# (2003);, Rudolph J.R.
Peritz, Rethinking U.S. Antitrust and Intellectual Property Rights (2005), available at SSRN:
http://ssrn.com/abstract=719745; Herbert J. Hovenkamp, The Intellectual Property-Antitrust
Interface. (2008), available at SSRN: http://ssrn.com/abstract=1287628

96 See Final Report by the Commission on Intellectual Property Rights and Development
Policy, (2003), (“[W]e consider that, if anything, the costs of getting the IP system “wrong”
in a developing country are likely to be far higher than in developed countries. Most developed
countries have sophisticated systems of competition regulation to ensure that abuses of any
monopoly rights cannot unduly affect the public interest. In the US and the EU, for example,
these regimes are particularly strong and well-established. In most developing countries this is
far from being case. This makes such countries particularly vulnerable to inappropriate
intellectual property systems”).

97 Article 40(2) of the TRIPS Agreement states that “Nothing in this Agreement shall prevent
Members from specifying in their legislation licensing practices or conditions that may in
particular cases constitute an abuse of intellectual property rights having an adverse effect on
competition in the relevant market..”. That article includes a non-exhaustive list of potentially
abusive licensing practices including exclusive grant-back conditions and coercive package
licensing.

98 KEITH E. MASKUS & MOHAMED LEHOUEL, COMPETITION POLICY AND INTELLECTUAL PROPERTY RIGHTS IN
DEVELOPING COUNTRIES: INTERESTS IN UNILATERAL INITIATIVES AND THE WTO AGREEMENT 11 (2000).

99 Id. at 11.
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Indeed, a country with over almost one quarter of the world population, and
with a diverse social economic spectrum such as India provides the best test
case for such proposed changes. In one relatively study pertaining to the
successful and well know Nestle brands has found that the general public in
India is showing signs of sophistication when it comes to food brand selection.100

That research concludes that “though Nestle is the leader is food products in
the world and has dominating brands in India as well yet, its name is not sufficient
to make all brands a success even though they may be related to the food
business and thus within the core competency of Nestle [......] the present day
consumers are changing. The colonial concept of a big name hides all has
changed and unless the brand in particular comes up to the expectation in the
subjective satisfaction of the consumer, it will not succeed, not matter how big
the name of the organization is”.101

But of course, this awareness, absent a concrete steps is insufficient.
Indeed, while one cannot say anything bad about leading food brands such as
Nestle and its many quality marks, the fact remains that consumer choice
needs to be made in an informed and deliberate manner. That is the essence of
the proposed model and therein is the challenge for countries with a massive
market such as India. And in a nutshell I would say that knowledge is choice
and choice is empower. My proposed model is all about empowering individuals
to make informed decisions that transced the brad as an all-encompassing
commercial tool, and to open the market for retailers. In fact research shows
that private or localized brands are becoming ever more present in the Indian
food market.102

I believe that the proposed model if applied can affect the Indian consumer
market and in essence also affect the conduct of the multinational corporations
that own the more influential food brands. Indeed, regulation on the national
level has been seen to be an effective tool for change in India.103 This change

100 Trott, Sangeeta, The Influence of Brand Personality - Evidence from India (2011). Global
Journal of Business Research, Vol. 5, No. 3, pp. 79-83. Available at SSRN: http://ssrn.com/
abstract=1874268

101 Jain, Tarun, A Study of the Construction of BCG Matrix for Nestle India (March 2005).
Available at SSRN: http://ssrn.com/abstract=1120857 or http://dx.doi.org/10.2139/ssrn.
1120857

102 Pandey, Anuja , Private Labels: The Winning Strategy for Grocery Retailers in India (September
1, 2009). Available at SSRN: http://ssrn.com/abstract=1465297 or http://dx.doi.org/10.2139/
ssrn.1465297

103 For example see: Fink, Carsten, How Stronger Patent Protection in India Might Affect the
Behavior of Transnational Pharmaceutical Industries (May 2000). World Bank Policy Research
Working Paper No. 2352. Available at SSRN: http://ssrn.com/abstract=630724. Also, see
Choudary, Dr.Y.Lokeswara Choudary, Consumer Preference on Mobile Connections and Buyer
Behavior Towards Reliance Mobile in Chennai City (January 10, 2010). Available at SSRN:
http://ssrn.com/abstract=1623429 or http://dx.doi.org/10.2139/ssrn.1623429
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which leads to empowering the consumer will also have additional benefits
namely enhancing the consumer’s awareness to the need to avoid and combat
counterfeit products that have taken their toll on the Indian market.104 As such,
the proposed model should be viewed (in the Indian context) as pro-consumer
rather than anti-leading brand, because by educating the consumers about their
choices the regulator would also be educating them about the need to avoid
counterfeits. As such my proposed model constitutes a win-win and even Pareto
improvement for all consumers as well as legitimate competitors as well as the
owners of leading food brands.105 The only real losers in the long run are the
counterfeits and that, to my mind, is a good thing.

In this context, the media does and will continue to be an important
source for education, change and empowerment. If, and when, it is used in the
right way in India.106 So any brand related regulation will also require changes
in the type and scope of media coverage of competing brands.107

Conclusion

Every brand, in its original capacity as a trademark, is intended to identify
and to differentiate a certain type of product or service from other competing
food products or services. This is the original purpose of marks. But, overtime,
this (original) purpose has been overrun by a different reality. Brands now
harness a dual power or impact. The first refers to their Market Impact i.e.
their ability to overshadow competing brands, and the other relates to their
Consumption Impact; i.e. their ability to generate wants and to shape the
image of the foods that we consume. This is not a trivial issue given the fact
that now brands help shape the image of the foods that we consume. We eat
what is “cool”, and by doing so feel “cool”! In other words, our choice of food
is driven but external market forces or social constraints. Thus, our consumption

104 Rana, Gunjan Sharma, Counterfeit Defeat Brands (April 2005). Available at SSRN: http://ssrn.
com/abstract=701189 or http://dx.doi.org/10.2139/ssrn.701189.

105 For more on how information regarding brands can boost both international and local brands
see:  Joshi, Manoj and Bansal, Sachin, Café Coffee Day (CCD): A Case Analysis (September 1,
2011). Available at SSRN: http://ssrn.com/abstract=1920827 or http://dx.doi.org/10.2139/
ssrn.1920827. In India, similar studies now exist with respect to other food products. See for
example: Narayanasamy, Rajaveni and Ramasamy, M., A Study on Consumer Brand Preference
on the Consumption of Cooking Oil of Various Income Groups in Chennai (July 24, 2011).
Available at SSRN: http://ssrn.com/abstract=1894093 or http://dx.doi.org/10.2139/ssrn.
1894093.

106 Singh, Sanjeet, Sharma, Gagan Deep and Singh, Gurpreet, Effect of the TV Advertisement on
Brand (May 17, 2011). Available at SSRN: http://ssrn.com/abstract=1844543 or http://dx.
doi.org/10.2139/ssrn.1844543

107 In this context see: Mann, Dr. Puja Walia, Media Consumption Habits of Youth (A Case Study
of the State of Haryana, India) (June 7, 2010). Available at SSRN: http://ssrn.com/abstract=
1621440 or http://dx.doi.org/10.2139/ssrn.1621440
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is no longer autonomous. We formulate our opinion about food based on our
perceptions of the brand that they are marketed under and the image that said
brand is said to carry.

This research has demonstrated that the dual effect of food brands on
consumers and market actors is not to be taken lightly. The effect is undesirable
both in the realm of consumer choice and market competition. I have showed
that the law should intervene and should regulate food brands that have set off
an unfair race, possibly to the bottom. Following that, I have proposed a
multilayered model which when applied can potentially off-set this dual negative
impact of certain food brands while preserving brands and maintaining an
adequate level of protection for them.




