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Introduction

It can be seen from the Report of the National Commission to Review
the Working of the Constitution (NCRWC), 2002, that the Commission carried
out an impressive social science discourse of the whole constitutional
experience with a responsibility of national level self-introspection rather than
confining to a lawyer's law analysis. A prominent theme exhorted by the
Commission is enhancing the participative role of the people in working the
Constitution and strengthening the constitutional orientation for human
development, welfare and harmony. The present paper focuses on this facet of
the agenda given by a national body. Before launching into this exercise, some
elaboration on the linkage of the Constitution with people is appropriate.

A Constitution is enacted at a landmark stage of nation's life, and reflects
the major policy choices of the political society. It is a system of enduring
values and a design to approach immortality as nearly as human institutions
can approach1. People are the ultimate makers of the Constitution for moulding
their destiny and by reflecting their collective determination for reform. As
said by Chief Justice Marshall, " It is the creature of their will, and lives only
by their will." Success of a Constitution depends much upon the constant
and organized support from the people. Since the live veins of society should
nourish a state founded on the Constitution, it is to the society's organic
solidarity that one should look for its means of success2• People not only feel
but also think about the quality of the governance to which they are subjected.
Hence, their role is not confined to the task of mere voting. Although they may
not be good judges of legislative proposals because of lack of expert political
intelligence to foresee the effects, any exclusion of them from the information
process relating to policy making or from the task of policy implementation
would obstruct the polity's attainments3• According to Lord Irvine of Lairg,
"Constitutional paramountcy reflects the notion of social compact, of a
population which is engaged in the political process, and upon whose license
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the continued existence of the institutions of government depends. Thus it
invokes the idea of participatory democracy."4

The Constitution of India has been a product of national consensus on
the method of governing the country with a commitment to the enduring values
of democracy, human rights, social justice, and national unity. The preamble's
invocation of popular p'ower - We the People of India-symbolizes continuous
mass support to the values and works under the Constitution and solemn
commitment to the constructive politics of welfare and unity. Over the last
fifty years of crucial constitutional developments, people have identified
themselves with the Constitution, internalized its values in their conduct and
expectations, and contributed to its fruitful working. Constitutional values have
becollle part of their culture, a new dharmashastra for public life5

• It provided
a system that ·could hold the multicultural society together even at the face of
difficult challenges. As Granville Austin viewed, " The Constitution, above
all, has been the source of the country's political stability and its open society6."

Constitutional consensus7 underlying the Indian Constitution is to be
gathered in the background of historical events and contingencies of a century
old national movement. Love of liberty, yearning for equality, protest against
repression and exploitation, urge for self-government and effort towards
country's unity were working in the minds of the Constitution Makers when
they enacted the Constitution. These liberal principles of justice and
development were incorporated into the political institutions. Steps towards
constitutional consensus were meticulously taken by them inside and outside
the Constituent Assembly by taking the people into confidence. People accepted
these principles as enduring values by acquiescence because they considered
them as suitable to the well being of the nation and conforming to their
aspirations, which were nurtured over the decades. People's role through the
performance of fundamental duties is significant although it is late recognized
and oft ignored. But, in spite of vast illiteracy and poverty, people of India
exhibited their acumen to restore constitutional democracy after the internal
emergency. The common people, the intelligentsia and the voluntary
organizations began to use the Constitution as a sword for redressal of the
people's grievances. Large number of public interest litigations brought the
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system of participative justice to the forefront and expanded the scope of right
to life. It is a creditworthy achievement that participative justice has been
instrumental in vindicating human rights and environmental justice. The
advantage of moulding the Constitution into people's Constitution is clear from
this development. Added to these are the 86 Amendments, which aimed to
accommodate the socia-economic changes and political expediencies within
the national system. Understanding the Constitution as a product of common
conscience of the community and a value document that musters popular support
for fair management of multicultural society is an imperative to appreciate the
interaction between people and the Constitution. While full sovereign power
culminated in the constitution making process as a metajuristic fact, the
paramount values undergirding the Constitution and those which are consciously
developed by them in response to socio-economic changes continue to operate
as inherent limitations on the process of change in the Constitution.

It is a noteworthy fact that delicate balance between competing claims
of equality and liberty, fundamental rights and directive principles and
democracy and economic justice is consciously contemplated and developed
in constitutional law. Equal liberty of all at both individual and community
levels is one of the parameters employed towards this end. Non-arbitrariness
in hierarchisation ofcompeting values is another factor that helps in this process.
The idea of activist state rightly·beckons all the organs of state to promote the
conditions of dignified life.

Hence, any change-oriented stock taking of the constitutional
experiences, after a half century of a republican system's working, should
inquire: Keeping in view the fact that people are the ultimate constituencies of
the Constitution how to promote a better relation between people and the
Constitution? How. to continue or restore harmonious balancing of competing
values mentioned above without pampering any section of the society? How to
enhance the competence of the Constitution to promote cultural pluralism within
the framework of national unity? How to integrate democratic principles with
federalism and broadbase the popular participation in the country's governance?
An effort is made in this paper to understand the approach of the NCRWC
towards theses objectives. The analysis is confined to recommendations for
constitutional amendments suggested by the Commission, and does not deal
with legislative and administrative measures in support of constitutional reform.

The basic approach

At the outset, the Commission aimed to further the constitutional
objectives and avoid the derogation into basic features of the Constitution.
Inferring from the past experiences it said, " The society has not been able to
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use the great gifts of Human Rights, ~Human Security, Rule of Law, Secular
Values to bring about ajust, caring and inclusive society. Democratic sentiments
and institutions need to be strengthened by civic- education, identifying and
striving for common purpose and keeping the areas of private and public life
separate. The sociology of pluralism is not inimical to strong democracy, but,
on the contrary, is in itself a strong sustaining factor ofdemocracy. It is essential
to promote participatory institutions."8

About the interlinks of key concepts, it thought, "Democracy, rule of
law, constitutionalism and respect for minority rights are essential, collective,
inter-dependent, indivisible elements of a pluralist society. They together assure
the dignity of the individual and unity and integrity of the nation. The
Constitution promised a social revolution and the democratic means for its
achievement. The reality of a constitution is not merely its adoption which, in
and of itself, does not necessarily signal a state's commitment, even in theory,
let alone in practice, to constitutionalism"9

Concerning the new role of the Constitution, it viewed, "In the changing
context of globalised economy, the Fundamental law should address itself in
action to relocate the sources of the social obligations of the State. This is a
complicated exercise. Central to the process of development is the realization
of rights. It means that consideration of human rights, equity, equality, equal
justice and the accommodation of diversity are central to the conceptualization,
design, implementation, delivery, monitoring and evaluation of all
developmental processes. The problems of social exclusion, more virulent in
India on account of the hierarchical structure of its society, need systemic
solutions". 10

In view of failure to redeem the constitutional pledge and the consequent
evils flowed therefrom, it said, "The first and the foremost need is to place the
citizens of this country at center-stage and demonstrate this prioritization in all
manifestation of governance. Human dignity, human rights, literacy, health,
social security and other public goods are not to be seen as ultimate rewards of
development; but are quintessentially crucial to the developmental process
itself."11

In the background of maladministration and enormous corruption that
have paralysed the creative energies of the people and pushed people and
their day to day living more and more into extra-legal systems, it considered
that the foremost requirement was the restoration of confidence in the
institutions of democracy.

8. NCRWC Report para 2.4.3
9. NCRWC Report para 2.9.1
10. NCRWC Report para 2.3.6
11. NCRWC Report para 2.1.2
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"Good systems can and do change men. Good governments can earn
their confidence. It is only when we fulfill the basic duty ofpolitics and restoring
the power of the Constitution and its institutions back to their legitimate owners
- the people - that things will begin to change."12 .

Considering development as freedom, it looks to the ways for harnessing
economic growth to improve human development by broadbasing the economic
growth and to ensure universal access to basic social services like education
and public health. It regards human development as a process of enhancing the
capabilities, enlarging the choices, and expanding the freedoms. It expects
people to be active agents of change as a measure of social dynamics. A happy
convergence of human rights, human development and human duties is relied
upon as a panacea for a variety of social and economic problems.

Amendments suggested to Part-III of the Constitution
Many of the Commission's suggestions for incorporating amendments

to the chapter on Fundamental Rights have the potentiality of bridging the gap
between people and the Constitution. Firstly, an effort is made to expand the
reach of fundamental rights by suggesting that in Art. 12, the expression "other
authorities" shall include any person in relation to such of its functions which
are of a public nature.' Since the proposed Explanation makes state action a
function-centered concept, the term person calls for suitable interpretation to
include Educational Institutions of all categories, societies, and associations in
addition to corporate and natural persons. It is to be remembered that along
with the expansion of 'person of incidence' or 'burden' of rights, benefit of
right also increases. People are the ultimate beneficiaries in such healthy
growth model. .

Secondly, the judicial task of humanizing the criminal justice system is
carried on further by suggesting incorporation of provisions on protection
against torture and cruel punishments, compensation in case of illegal
deprivation of right to life and personal liberty, speedy and effective justice,
legal aid and implementing the changes contemplated by the 44th Amendment
in the procedural safeguards in preventive detention. These not only add to the
dependable quality of the legal system, but also enhance the dignity of the
human community.

Thirdly, the Commission rejected the proposal of reservation to minorities
and general provision about affirmative action for disadvantaged sections. The
Commission noted that the ultimate aim of affirmative action of reservation
should be to raise the levels of capabilities of people of the disadvantaged
sections and to bring them at par with the other sections of society. Its concern
for integration of the backward classes into the mainstream of the society is
clear in this approach.

12. NCRWC Report para 2.28.6



136 NALSAR Law Review [Vol.2: No.1

Fourthly, the positive rights of life and methods for their enforcement
suggested by the Commission contemplated an intensive participation by the
people for their successful guarantee. Of all the positive rights of life, it is only
right to education upto the age of 14 years, right to drinking water and
environment. and right to security of rural wage labour for 80 days in a year
that were selected for inclusion in the Constitution. Concerning enforcement
of right to education, it relied on the active role of local. self-governments and
parents. It reaffirmed, "Education is both a human right in itself and an
indispensable means of realising other human rights. As an empowerment right,
education is a primary vehicle by which economically and socially marginalised
adults and children can lift themselves out of poverty and obtain the means to
participate fully in their communities".

The suggestion for incorporation of right to safe drinking water,
prevention of pollution, conservation of ecology and sustainable development
hinted inter-generation equity and justifiable socio-economic development. A
unique positive right evolved by the Commission is a modest rural wage security
right, which is a substitute for right to work, a blend of human development
policy and the human right principle, and a provider of access to food and
health. According to the Commission, it is in the rural sector that widespread
poverty, underemployment, malnutrition, lack of access to healthcare and
oppressive social customs that bear down heavily on women and children create
a social landscape of appalling misery. It is here that a major action plan has to
be launched to create additional jobs, to enhance incomes of those at the bottom
rung of the social ladder and to create the physical and social infrastructure of
a vibrant economy. The list of people-oriented rural employment schemes like
water conservation, social forestry, integrated horticulture, calls for high level
of people's participation~

Fifthly, the ideas of safeguarding right to information, protection of right
to family life and conferment of habeas corpus jurisdiction upon district courts
have the potentiality of adding to people's participation in human right
protection. Check against abuse of ninth schedule is another factor that
contributes to constitutional democracy.

Amendments suggested to the Directive Principles of State Policy and
Fundamental Duties

The Commission was inclined to give an active role to the Directive
Principles of State Policy by adding the words 'and Action' to the heading and by
planning it to make a benchmark for administrative and popular auditing. It gave
a list of people-oriented rural employment opportunities and suggested for
developing right to work on the pedestal of community's conscience by realizing
and exploiting the enormous potential in creating employment opportunities.
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Realizing the inextricable relationship between Part III and Part IV of
the Constitution, the Commission suggested for activating Part IV by all levels
of government. In the view of the Commission, there must be a body of high
status which first reviews the state of the level of implementation of the Directive
Principles and Economic, Social and Cultural Rights and in particular (i) the
right to work, (ii) the right to health, (iii) the right to food, clothing and shelter,
(iv) Right to Education upto and beyond the 14th year, and (v) the Right to
Culture. The said body must estimate the extent of resources required in each
State under each of these heads and make recommendations for allocation of
adequate resources, from time to time. For ensuring that the Directive Principles
of State Policy are realized more effectively, the following procedure is
suggested:-

(i) The Planning Commission shall ensure that there is special mention/
emphasis in· all the plans and schemes formulated by it, on the
effectuation/realization of the Directive Principles of State Policy.

(ii) Every Ministry/Department of the Government of India shall make a
special annual report indicating the extent of effectuation/realization of
the Directive Prin~iples of State Policy, the shortfall in the targets, the
reasons for the shortfall, if any, and the remedial measures taken to ensure
their full realization, during the year under report.

(iii) The report under item (ii) shall be considered and discussed by the
Department Related Parliamentary Standing Committee, which shall
submit its report on the working of the Department indicating the
achievements/failures of the Ministry/Department along with its
recommendations thereto.

(iv) Both the above Reports i.e. (ii) and (iii) above shall be discussed by the
Planning Commission in an interactive seminar with the representatives
of various NGOs, Civil Society Groups, etc. in which the representatives
of the Ministry/Department and the Departmental Related Parliamentary
Standing Committee would also participate. The report of this interaction
shall be submitted to the Parliament within a time bound manner.

(v) The Parliament shall discuss the report at (iv) above within a period of
three months and pass a resolution about the action required to be taken
by the Ministry/Department.

The Commission recommended that an independent National Education
Commission should be set up every five years to report to Parliament on the
progress of the constitutional directive regarding compulsory education and
on other aspects relevant to the knowledge society of the new century. The
model of the Finance Commission might be usefully looked into.
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It also contemplated for effective performance of state's duty towards
food distribution through the Public Distribution System. Further, it suggested
for inclusion of a new Directive Principle for control of population.

Concerning enforcing fundamental duties, it favoured enhanced role of
value-based education and parental duty to imbibe the spirit of duty amidst
children. It suggested to include a new clause in Art.51A "To foster a spirit of
family values and responsible parenthood in the matter of education, physical
and moral well-being of children".

The Commission tried to broaden the secular mindset of people by
suggesting that under the aegis of the NHRC inter-faith committee shall be
established at different levels to promote religious tolerance and communal
harmony. Early symptom warning, prompt action and follow up measures would
avoid large-scale communal disharmonies, the Commission felt. It observed,
"More than five decades of experience with the working of our Constitution
and the laws has borne out that democracy in a meaningful sense, depends on
a pluralistic ethos permeating the polity. Our national life must be
accommodative of the myriad variegations that make up the unique mosaic of
India's society. The framework of our many and elaborate structures of
government must exemplify the architecture of an inclusive society and one of
the means is to promote civil society initiatives for inter-religious and social
harmony."13 Education in its broadest and best sense can provide the corrective
to the aberrations that have occurred.

Amendments suggested to the system of Parliamentary Democracy

The Commission recommended that the provisions of the Tenth Schedule
of the Constitution should be amended specifically to provide that all persons
defecting - whether individually or in groups - from the party or the alliance of
parties, on whose ticket they had been elected, must resign from their
parliamentary or assembly seats and must contest fresh elections. In other
words, they should lose their membership and the protection under the provision
of split, etc. should be scrapped. The defectors should also be debarred to hold
any public office of a minister or any other remunerative political post for at
least the duration of the remaining term of the existing legislature or until, the
next fresh elections whichever is earlier. The vote cast by a defector to topple
a government should be treated as invalid. The Commission further recommends
that the power to decide on questions as to disqualification on ground of
defection should vest in the Election Commission instead of in the Chairman
or Speaker of the House concerned.

13. Ibid para 3.32.3
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The Commission further recommended for an amendment in the Rules
of Procedure for adoption of a system of constructive vote of rio confidence.
For a motion of no-confidence to be brought out against a government at least
20% of the total number of members of the House should give notice. Also,
the motion should be accompanied by a proposal of alternative Leader to be
voted simultaneously.

The Commission also recommended that article 105(2) may be amended
to clarify that the immunity enjoyed by Members of Parliament under
parliamentary privileges does not cover corrupt acts committed by them in
connection with their duties in the House or otherwise. Corrupt acts would
include accepting money or any other valuable consideration to speak and/or
vote in a particular manner. For such acts they would be liable for action under
the ordinary law of the land. It may be further provided that no court will take
cognisance of any offence arising out of a Member's action in the House without
prior sanction of the Speaker or the Chairman, as the case may be. Article
194(2) may also be similarly amended in relation to the Members of State
Legislatures.

Amendments suggested in the domain of Union-State relations

By suggesting that Inter-state council shall be activated for resolving
the problems of co-ordination, that prior consultations with states shall be held
in the context of making treaties affecting the vital interests of states, and that
by an integrated river board system inter-state water dispute shall be resolved,
the Commission has tried to invoke popular participation and wider consensus
of states for establishing amicable Union-state relationship. Thought is also
paid to bring in democratic element in the working ofArt.356 of the Constitution.
It recommended for empowering the House of People to pass a resolution
disapproving the continuance in force of proclamation under Art.356. Such
resolution is binding upon the President for revoking the proclamation. Special
sitting of the House on the basis of notice by not less than one-tenth of the total
members of the House is also contemplated. In order to recognize the democratic
principle of protecting the identity of state legislatures, the Commission
recommended that article 356 should be amended to ensure that the State
Legislative Assembly should not be dissolved either by the Governor or the
President before the proclamation issued under article 356(1) has been laid
before Parliament and it has had an opportunity to consider it.

Decentralization and devolution

An important step in linking people with the Constitution is strengthening
the grass root democracy. The Commission took such step by recommending
for constitutional amendment to ensure regularity in elections, to protect their
identity as 'institutions of self-government', to have access to financial
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resources, and for procedural safeguards against pre-mature dissolutions or
supercessions. Suggestion for making state election commission free from the
control of state government is directed against undue interference of the state
governments in the matter of panchayat elections. Restructuring of powers
under the Eleventh and Twelfth schedules to the Constitution for establishing
separate fiscal domain is also suggested. In integrating panchayat raj system
into the system of tribal councils in North Eastern part of India, an effort is
made to give due regard to the unique traditions of the region and genius of the
people. It insisted that positive democratic elements like gender justice and
adult franchise should be built into these institutions to make them broad based
and capable of dealing with the changing world.

Other suggestions

Other notable suggestions from the perspective of people's linkage with
the Constitution include: thrust towards good governance, avoidance ofjudicial
delay, victim compensation system in deserving cases, legal compulsion on
po~itical parties to abide by the Constitution and the policy of giving adequate
representation for women, passing of Lok Pal Bill and law on governmental
liability in torts. An elaborate discussion is conducted about enhancing the
pace of socio-economic development by using the constitutional power. Since
statutory and administrative reforms are supplemental to the constitutional
process, there is the n~ed for holistic understanding of them in realizing the
Commission's recommendations.

The Com~ssion has expressed strong desirability of associating the
civil society initiatives in building constitutionalism. It pleaded for energetic
effort to establish a pattern of cooperative relationship between state and civic
society to regenerate the springs of progressive change. It observed, "Dispersal
of power through local autonomy maximizes opportunities for popular
participation and helps change the nature of the relationship between the State
and civil society. Instead of being merely passive recipients of welfare, citizens
become active agents. A democratic society cannot function properly if
everything in it is left only to the State or even to statutory bodies. Statutory
action itself will be infructuous if it is not underpinned by voluntary action.
The exercise of political power through civil society opens the way for
concomitant democracy."14 Civil society consists of open and secular institutions
that mediate between the citizen and the State. It makes people self-reliant,
involves in socializing process especially of the vulnerable sections, and fills
the gap left out by withdrawal of state's role in the context of partial collapse
of traditional welfare state in the background of liberalization. Civil society

14. Ibid. para 6.5.1
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brings welfare pluralism and cultural pluralism to the forefront. I5 From this
perspective, the Commission recommends that energetic efforts be made to
establish a pattern of cooperative relationship between the State and
associations, NGOs and other voluntary bodies to launch a concerted effort to
regenerate the springs of progressive social change with their commitment to
human rights, welfare and social justice. State and civil society are not to be
treated antithecal but complementary.

Conclusion

The NCRWC Report attains a great importance in constitutional reform
or in objective estimation of the constitutional experience because of its
emphasis laid on, and way shown towards, bridging the gap between people
and the Constitution, a theme of paradigmatic significance. In the background
of mixed scenario, viz. , substantive success of the Constitution in keeping intact
the national unity, in broad basing the roots of democracy and guiding the state
engine towards social justice, and the non-attainment of goals in the matter of
eradication of poverty, illiteracy and corruption and communalism, the position
depicted about linkage between people and the Constitution is one of partial
fulfillment. The Commission's suggestions for tapping the full force from the
linkage between people and the Constitution by constitutional, legislative and
administrative reforms are laudable because of happy blend of vision and
pragmatism in its approach..

There are welcome suggestions for expanding the concept of state action,
specific inclusion of freedom of information and for incorporating procedural
due process norms and right to privacy. Suggestions for inclusion of right to
education, right to environment and right to rural wage security appear to be
convincing, keeping in view their intrinsic value, their assistance to other
positive rights and their not so 'costly' character. The notion that society's
effort of human development should take care of human· rights in general and
that the present practice of judicial enforcement of positive rights shall not be
disturbed is the solace for other positive rights. Linking of human development
and human duty to the cause of human rights and vice versa is a significant
theoretical input made by the Review Commission in filling the gap between
people and the Constitution. Concerning religious tolerance, respect for women
and amelioration of backward classes, nurturing of a supportive role from the
side of people has been sought. The unique method of supervising
implementation ofDirective Principles of State Policy also falls back on popular

15. See Adalbert Evers, 'Part of the welfare mix: the third sector as an intermediate area', Vo1.6: 2, 159
182; Rajesh Tandon and Ranjita Mohanty, Civil Society and Governance, New Delhi: Sanskriti, 2002,
pp.131-3; Rajesh Tandon, Voluntary Action, Civil Society and .the State, New Delhi: Mosaic Books,
pp.96-99
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participation. The emphasis laid by the Commission on education, civil society's
initiative and participative role of private and non-profit sectors indicates the
importan~e of building the human rights system strong from the very bosom of
community's conscience.

Its suggestions for removing the defect in anti-defection law, for
redefining the extent of privileges of legislature, and for evolving the system
of constructive vote of no confidence are towards the direction of reinforcing
parliamentary democracy. By suggesting that joint management of inter-state·
river through River Board should be used to solve inter-state water dispute,
that states shall be consulted before signing international treaties affecting the
interests of States, and that in case of proclamation under Art.356 dissolution
of state legislature shall not take place as far as possible but House of People
shall have power of revocation of President's rule, the Commission has tried to
integrate democratic elements into Union-State relationships. The amendments
suggested in the matter of grass root democracy are likely to go a long way in
making the local self- government bodies, virtual institutions of people. On the
whole, a paradigm shift towards center staging the people in the Constitution's
working basically suits the avowed constitutional objectives aspired by 'We
the People of India. '




