COMPENSATIONASEQUITY IN CONTEXT
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GENERATIONAL & INTER-REGIONAL
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The principle of inter-generational equity, a
recognised legal norm, is being threatened in the
current global scene of rapid climate when those
human resources which are common property are
being destroyed at a very fast rate. At present,
countries with more resources and technical know-
how are able to exploit the existing natural
resources, thus depriving present as well as future
generations of the same. This paper proposes a
system of compensation to be paid by those
countries which appropriate the earth’s natural
resources in the present to compensate those who
do not acquire their benefits till a later stage, or at
all. This paper shall also demonstrate how this
compensation regime is economically sound and
promotes sustainable development.

I.INTRODUCTION

The principle of Common Heritage of Mankind (hereinafter CHM)
envisages that certain interests of humankind should be safeguarded by special
legal regimes. Thisidea has been expressed in various and increasingly numerous
international instruments. The concept, asit standstoday, not only ensures peaceful
use of the areas designated as CHM but also seeks to ensure the sustainable use
of natural resources in these areas.
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In spite of the rhetoric designating certain areas as CHM, the
technological and infrastructural inequalities and economic disparity in the
international community lead to a situation where economic exploitation of these
areas and the resources found therein is possible only for a limited number of
nations. Given the exhaustible nature of most resourcesfound inthe areas currently
designated as CHM, mainly the oceans, the corollary of this schemeisthat those
with technological and economic capability not only derive present economic
value out of the commons, they also deprive those not as well situated of their
potential returns from these resources at afuture date when the latter may acquire
similar capabilities.

Against this backdrop, equitable sharing of resources in the CHM
areas has been advocated by many. The United Nations Convention on Law of the
Sea (hereinafter UNCLOS) provides for equitable sharing of benefits and returns
derived from resourcesfound in the“ sea-bed and ocean floor and sub-soil thereof
beyond the limits of national jurisdiction”.* The concept of equity remaining as
ambiguous asit alwayswas, there is no shared understanding as to what the basis
for such sharing should be. While developed nations, incurring substantial
investment in exploration of the region and deriving returns from it, prefer to
understand theterm ‘equitable’ as' proportional to investment made’, developing
countries argue that the sharing must be either equal or based on the economic
needs of the countries. | argue that a compensation-based regimeislogically and
legally more sound than the said proportions.

[1. CONCEPT AND EVOLUTION WITH SPECIAL REFERENCE
TOLAW OF THE SEA

The principleof * Common Heritage of Mankind’ asit standstoday, was
not propounded in a day — it was first proposed as a vague concept and evolved
through UN Resolutions, treaties, conventions and international documents. The
germ of this concept can be seen in the proposal by Malta’'s Ambassador Arvid
Pardo on September 21, 19672 that the seabed and ocean floor beyond the limits of
natural jurisdiction are the * Common Heritage of Mankind' . His speech gives an
indication of the salient features of this doctrine. According to him, the area
designated as common heritage could be used but not individually appropriated,
there had to be an international authority for managing the resources, the benefits
should be actively shared, the area should be used only for peaceful purposes and
the common heritage should be conserved for future generations.® An earlier

1 United Nations Convention on the Law of the Sea, December 10, 1982, 1833 U.N.T.S. 3
(hereinafter UNCLOS), Article 1.1(1).

2 Arvid Pardo, Ambassador of Malta to United Nations, Address at the 22nd session of the
General Assembly of the United Nations (1967), U.N. GAOR, 22nd sess., U.N. Doc. A/
6695 (September 21, 1967).

3 Arvid Pardo, Before and After, 46 Law AND ConTeEmP. Proes. 95 (1983), 96.
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reference to this principle though not explicitly, can be found in the preamble of
the Antarctic Treaty signed on December 1, 1959 which mandates peaceful use of
Antarctica”in theinterest of al mankind”.

In Resolution 2340* of the General Assembly in the sameyear asPardo’s
proposal, the United Nations, recognising the ‘ common interest of mankind’ inthe
seabed and ocean floor, established an ad hoc committee to study the peaceful
uses of the Seabed and Ocean Floor beyond the Limits of National Jurisdiction. In
Resolution 2467° in the following year, the committee was made a standing committee
and was instructed to ensure the exploitation of the ocean’s resources for the
benefit of mankind, taking into account special needs of developing countries.
The concept also found expression in Resolution 15 of the World Peace through
Law Conference in July 1967, where the ocean’s resources were termed as the
“common heritage of all mankind’.® Among resolutionsthat followed in the United
Nations General Assembly,” Resolution 2749 in 1970 was of considerable
importance.® It declared the seabed as the common heritage of mankind, but did
not define it. Thus there were conflicting opinions of developed and developing
nations. The declaration laid the foundation for the United Nations Convention on
the Law of the Sea. This Convention, formed after threelong conferences® ending
in 1982, hasthe clearest enunciation of the principle of CHM.

The preamble of the Convention recognised the desirability of
promoting the peaceful use of seas, equitable and efficient utilisation of their
resources and the preservation of the marine environment. This convention
takes into account “the interests and needs of mankind as a whole and, in
particular, the special interests and needs of developing countries.”* It also
clearly mentions that the area'! and its resources are the common heritage of
mankind, which isreiterated in Article 136 of the Convention. Articles 309 and
311(6) of the UNCLOS prohibit reservations. Therefore, states had to accept the
Convention in its entirety. As a consequence, States which had an objection to
the principle, embodied in Part X| of the Convention, refused to ratify it. Part X1

4 G A. Res. 2340, GAOR/RES, Twenty-Second Session, Supp. No. 16 (A/6716) (December 18,
1967).

5 G A. Res. 2467, GAOR/RES, Twenty-Third Session, Supp. No 18 (A/7218) (December 21,
1968).

5 Rudiger Wolfrum, The Principle of the Common Heritage of Mankind, Max-Planck-Institut
fur auslandisches offentliches Recht und Vélkerrecht, 1983, available at http://www.zaoerv.de
(Last visited on November 13, 2007), 313, 315.

7 See, eg., GA Res. 2574D, UN Doc. A/7834 (December 15, 1969).
8 GA Res. 2749, U. N. Doc. A/IRES/2574 (December 17, 1970).

% The first conference, UNCLOS I, in 1956; the second, UNCLOS II, in 1960 and the third
lasted from 1973 to 1982.

1 Preamble, UNCLOS.

1 UNCLOS, Article 1(1): “*Area’ means the sea-bed and ocean floor and subsoil thereof
beyond the limits of national jurisdiction.”
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also provides for an International Seabed Authority (hereinafter ISA), which
would regulate the exploitation of seabed minerals. Developed States objected
to thistoo, consequently many of them did not sign the UNCL OS. This hindered
the universal acceptance of the principle. Developing states endorsed the
principle since they depended largely on mineral exports and were concerned
that if devel oped nations mined the seabed, the world demand for mineralswould
lessen and mineral priceswould fall. Secondly, they were obviously in favour of
equitable distribution of resources among developed and developing nations.
That is precisely what the |SA was established to ensure. Developed States
considered the concept to be too imprecise and argued that seabed resources
could not belong to the entire community. They favoured the concept of the
freedom of the seas. Having the technological capacity to mine the deep seabed,
they would clearly not want to share the resources appropriated by them with
countries in a less advantageous position.

To makethe UNCL OS amenableto more number of states, and makeit
acceptable universally, amendmentsto Part X | of the UNCL OS were considered.
The General Assembly then drafted the 1994 agreement, which was aredrafting of
Part X1, and was accepted almost universally. The agreement is to be interpreted
and applied together with Part X| as a single instrument.*? The modifications of
Part XI included mandatory transfer of technology,*® training personnel** and
decision-making process of the ISA. The Review Conference mentioned in
UNCLOS'* which wasto form fifteen years after the commencement of commercial
production may form at any timeafter the cominginto force of the 1994 agreement.*
Other modifications include removal of production limitations,*® an economic
assistance fund for land-based producers®® and ateration of financial terms of
contracts.?® Most developed states have become parties to the 1994 agreement,
but somelike Canadaand the United Stateshave not yet ratified either the agreement
or UNCLOS. The content of CHM remains the same; only certain provisions,
which developed countries were objecting to, were redrafted.

Therefore, the problem with the concept of CHM till remains. Besides
UNCLOS, the Outer Space Treaty, Moon Treaty and Antarctic Treaty also contain
provisions comparableto CHM. However, they do not clear the ambiguities either.
‘ Peaceful purposes’ haslimited definitionsinthe Antarctic Treaty and Moon Treaty,

12 Agreement relating to the Implementation of Part X1 of the United Nations Convention on
the Law of the Sea of 10 December 1982 (hereinafter 1994 Agreement), Article 2(1).

13 Annex to the 1994 Agreement, § 5.
#d.

15 SQupra note 13, § 3.

16 UNCLOS, Article 155.

17 Supra note 13, § 4.

® 1d., §6.

®od., §7.

© 1d., §8.
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while UNCLOSdoesnot defineit at all. The purposefor which the common heritage
may be used requires elaboration. Some scholarsargue that the current management
system under the 1994 agreement is skewed in favour of devel oped nations and thus
goes against the elements of CHM.2 Equity isan undefined concept and if thereis
to bedistribution of resourcesbased on equity, sufficient guidelinesarerequired for
it. Thisisone of the most important characteristics of the concept of CHM, and has
caused most amount of controversy. Lacking a proper definition, it has been
interpreted differentially from various perspectives. While the developed nations,
who are the ones who incur substantial investment in exploration of the region and
derivereturns from it, prefer to understand the term *equitable’ as*‘proportional to
investment made’, the developing countries argue that the sharing must be either
equal or based on the economic needs of the countries.?

For successful implementation of the CHM principle and conservation
of natural resources, two important consideration exist — firstly, the concept must
be universally accepted as a principle of international law; secondly, equitable
distribution of resources must be ensured or an alternative regime which would
ensure conservation of natural resources for use by future generations. That is,
essentially, the concept of *‘heritage’, and equity should be ensured not only at
present in different parts of theworld (inter-regional), but also for future generations
(inter-generational). Thus two propositions will be considered in the following
parts— CHM as part of customary international law, and an alternative means of
equitable distribution of resources.

[11.CHM ASA PART OF CUSTOMARY INTERNATIONAL LAW

It has been already discussed how the principle of CHM has been
embedded into a number of international instruments, especially international
treaties®. Treaties and customs, as sources of customary international law?* often
interact with each other in terms of complementing, supplementing or even
contradicting each other. A number of treatiescodify apre-existing rule of customary

2 WoLFruM, supra note 6, 313; Edward Guntrip, The Common Heritage of Mankind: An
Adeguate Regime for managing the Deep Sea Bed?, 4 MeLs. J. I. L. 381 (2003), available
at http://www.austlii.edu.au/au/journals/MelbJIL/2003/2.html (Last visited on February 7,
2008); Mary Victoria White, The Common Heritage of Mankind: An Assessment, 14 Case
W. Res Jour. INT'L L. 509 (1982).

22 Cedric Grant, Equity in International Relations: A Third World Perspective, 71(3)
INTERNATIONAL AFFAIRS 567 (1995).

2 UNCLOS; Agreement Governing the Activities of States on the Moon and Other Celestial
Bodies, December 18, 1979, (1979) 18 |.L.M. 1434; Treaty on Principles Governing the
Activities of States in the Exploration and use of Outer Space, Including the Moon and
Other Celestial Bodies, January 27, 1967, 610 U.N.T.S. 205; The Antarctic Treaty,
December 1, 1959, 402 U.N.T.S. 71.

2 Statute of the International Court of Justice, June 26, 1945, 59 Stat.1055, U.N.T.S. 993
Articles 38(1)(a) - (b).
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international law. For instance Article 31(1) of the Vienna Convention on Law of
Treaties which mandates the accordance of plain meaning in good faith to the
words of atreaty has on a number of occasions been held to be a codification of
pre-existing customary international law.% It is evident from the rule of parallel
existence as laid down by the International Court of Justice in the Nicaragua®
case that areservation to aprovision of (or by analogy the non-ratification of the
text of) atreaty codifying arule of customary international law by astate does not
excludeit from the customary obligation codified by the treaty.?”

Though the United States had rai sed serious objectionsto the provisions
of Part X1 of the UNCL OS especially with respect to the modalities of theinternational
regulatory framework and principles on which equitabl e sharing of resources of the
sea bed and benefits thereof are to be shared, it is common ground between the
developing and developed countries that the basic principles underlying the CHM
principle can belocated in customary international law. The concept has even been
described by a number of scholars as a jus cogens norm?® (a peremptory norm of
international law) and asarule of axiomatic nature which defiesamendment®. If this
isthe case, though certain states may not ratify the UNCL OS or even recognise the
specifics of the modalities laid out therein, they cannot absolve themselves of the
customary law in respect of CHM. Thefollowing paragraphs seek to establish how
the principle of CHM, especially in respect of the law of the seais well rooted in
customary international law and hence the non-ratification of UNCLOS by any state
or states does not alter the legal status of the sea bed and resources contained
therein as common heritage even vis-a-vis such states.

Customary international law comprises of two elements, namely, state
practice and opinio juris.® It is an accepted proposition in international law that
state practice in this regard need not be positive actions and can even include
declarations made by states.! Where a belief that a practice is legally binding

% Appellate Body Report, United States — Standards for Reformulated and Conventional
Gasoline (Brazil), WT/DS4/AB/R (April 10, 1995).

% Case Concerning Military and Paramilitary Activities in and against Nicaragua (Nicaragua
v. United States), 1986 |.C.J. 132.

27 |d.

% |an Bezpalko, The Deep Seabed: Customary Law Codified, 44 NaT. Resources J. 867 (2004).

2 Craig H. Allen, Protecting the Oceanic Gardens of Eden: International Law Issues in Deep-
Sea Vent Resource Conservation and Management, 13 Geo. INT'L EnvTL. L. Rev. 563 (2001),
633; Martin A. Harry, The Deep Seabed: The Common Heritage of Mankind or Arena for
Unilateral Exploitation?, 40 NavaL L. Rev. 207 (1992); Christopher C. Joyner, Legal
Implications of the Concept of the Common Heritage of Mankind, 35 INT'L & Cowmp. L.Q.
190 (1986), 199.

%0 The Case of the S.S. Lotus, 1927 P.C.I.J. (Ser. A) No. 10, 18; North Sea Continental Shelf
(Federal Republic of Germany/Denmark) (Federal Republic of Germany/Netherlands) 1969
I.C.J. 3, 25-26.

31 RosaLYN HicaGINs, THE DEVELOPMENT OF INTERNATIONAL LAW THROUGH THE PoLITICAL ORGANS OF THE
Unitep NaTtions 5-7(1963); R. S. Gupta, Resolutions of the United Nations General Assembly
as a Source of International Law 23 INTERNATIONAL Stubies 143 (1986); |aN BrownLIE, PusLic
INTERNATIONAL LAaw 5 (1990); Nicaragua, supra note 26.
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upon the states is evident from a declaration, the declaration supplies both the
elements. The act of making the declaration constitutes a state practice while the
said belief embedded in it constitutes opinio juris. | make a humble attempt to
bring to light certain declarations made by states prior to, during the drafting of
and in the text of the treaties dealing with the CHM principle and to establish the
existence of a customary norm based on these declarations.

Interestingly, one of the initial indications that the sea bed was to be
treated as beyond national jurisdictions was put forward by President Lyndon
Johnson of the United States in 1966.% He described the sea bed as ‘common
legacy of themankind’ and warned against the unfettered expl oitation of resources
in the sea bed. It was subsequent to the proposal of President Johnson that Arvid
Pardo of Maltaput forward his historic proclamation regarding Common Heritage
of Mankindin 1967. The General Assembly Resolution 2467 granted acertainlevel
of recognition to the principle by underlining that exploitation of sea bed should
be“for the benefit of mankind asawhole, taking into account the special interests
and needs of the developing countries.” 3 While the United Nations was in the
process of codifying the law of the sea, the G-77% countries were quite vocal in
support of the principle. On the other hand, though the developed countries
opposed the specific modalities of benefit sharing and the extent to which there
should be amechanism of international regulation, they never raised an objection
to the basic premise of the theory nor did they negate the common interest of
mankind in the resources in question.

In May 1970, the President of United States put across yet another
proposal in which he suggested that all resources located beyond a depth of 200
meters be regarded asthe common heritage of mankind, with the areaextending to
the edge of the continental margin held in trust by each adjacent coastal State.®
Under this proposal, the revenue from the trust area was to be apportioned by an
international authority between the trustee State and the rest of the humanity. The
portion kept aside for the benefit of humanity wasto be used by the authority with
special importance to the needs of developing countries. It is more than obvious
that the US, in this proposal reiterated the underlying assumption of common
interest which it had already expressed in President Johnson’s declaration in 1966.
Following the US proposal of 1970, the Latin American Statesmet at Limaand came
out with the Declaration of the Latin American States on the Law of the Seaand an

32 WHITE, supra note 21, 516.

3 WoLrrum, supra note 6.

3 The Group of 77 at the United Nations is a loose coalition of developing nations, designed
to promote its members' collective economic interests and create an enhanced joint
negotiating capacity in the United Nations. There were 77 founding members of the
organization, but the organization has since expanded to 130 member countries, available
online at http://www.g77.org (Last visited on February 20, 2009).

% 1. T. Kronmiller, The Lawfulness of Deep Sea-bed Mining, 20 (1978), at 33 quoted in WHITE,
supra note 21, 518.
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accompanying resolution in which they asserted inter alia that the resources of
the deep sea bed was the common heritage of mankind and called for the
establishment of an international regulatory mechanism.® A similar declarationin
even stronger words was made by sixty-five Asian, African and Latin American
countries during the Third Conference of the Non Aligned Movement at L usaka.®
The emerging consensusin thisregard was al so reflected in the General Assembly
Resolution 2749 which held the sea bed and its resources as CHM, and mandated
that all exploration and expl oitation would be governed by aninternational regime
and would be “carried out for the benefit of mankind as awhole (...) taking into
particular consideration the interests and needs of the developing countries.” %

Since then though a number of proposals have been put forth by a
number of Statesregarding alegal regimeto govern the sea bed and the resources
thereof and there has been not much consensus on the particulars, it is sufficient
for the purpose of this paper to note that none of the proposals actually negated
or disputed the legal status of the sea bed as common heritage or the common
interest of mankind therein. On the other hand the number of declarations and
proposalsin favour of the principleisenormous. Henceit can be safely concluded
that there exists widespread consensus among the States regarding the legal status
of the sea bed and resources thereof and that the said consensus has been
expressed clearly by declarations and proposals by a number of nations and by
acquiescence by some others. Hence, | submit that the legal status of the sea bed
as CHM has established itself as a principle of customary international law and
applies irrespective of a country’s ratification or otherwise of the UNCLOS.
M oreover, some scholars argue that the wide recognition accorded by theinternal
community to the UNCLOS, as evident from 158 States being signatoriestoit and
134 Stateshaving ratified it, has elevated the provisions of the convention itself to
the status of customary international law.*® Some even argue that it constitutes a
jus cogens norm.*

Having established the wide acceptance of the principle of CHM within
customary international law, | shall proceed to argue how an axiomatic acceptance
of the CHM status of sea bed calls for compensation for the exploitation thereof
and of resources contained therein and how a compensation based regime will
provide a stronger logical foundation to attempts at international regulation of
exploitation and serve the goals of conservation.

36 Declaration of the Latin American States on the Law of the Sea, August 8, 1970.

87 See generally Open Society Archives, Third Non-Aligned Summit in Lusaka, available
online at http://www.osa.ceu.hu/files/holdings/300/8/3/text/134-3-57.shtml (Last visited
on February 23, 2009).

%8 See supra text accompanying note 9.
3% ALLEN, supra note 29; HARRY, supra note 29; JoyNEr, supra note 29.

40 Chile had raised this argument in a proposal to the United Nations, UN Doc. A/CONF.62,
GP 9, August 5, 1980.
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IV. COMPENSATION ASEQUITY

Since this paper proposes amodel of compensation based in equity, it
is first essential to establish the principle of equity as a general principle of
International Law. Article 38(1)(c) of the Statute of the International Court of Justice
(hereinafter 1.C.J.) lays down ‘general principles of law recognised by civilised
nations’ asasource which the court needsto ook into while adjudi cating disputes.*
Equity has never been clearly defined either in judgments of International Courts
or by judgesin municipal courts. There have been complex analyses of the concept,
and it has generally been interpreted to mean justice attained through fairness.*?
Equity asit has been recognised and devel oped in international law ismost closely
related to western legal traditions. This is because the body of international law
ruleswere developed in Europe after the Treaty of Westphaliain 1648 and therise
of statecraft in Europe in the 19" century.®

The famous Greek philosopher Aristotle articulated broad concepts
justice and equity simultaneously stating the need for correcting the shortcomings
in law. Thus understood, equity necessarily entails the use of discretion in its
application and extent. According to thefather of international law, Grotius, equity,
as described by Aristotle, isan understanding of what isright and just and alsoin
its corrective capacity to moderate the general law.* The concept of equity has
been articulated by St. Thomas Aquinas, a celebrated natural lawyer thus,
“Legidatorsinframing laws attend to what commonly happensalthoughif thelaw
be applied to certain casesit will frustrate the equality of justice and be injurious
to the common good which thelaw hasinview. Intheseand likecases.... itisgood
to set aside the letter of the law and to follow the dictates of justice and the
common good.”

The use of the principle of equity to decide a case was first seenin a
domestic court. It was first used by the Supreme Court of the United States of
AmericainthecaseWest Mirginiav. irginia® in 1907. The Supreme Court of India
hastheinherent power to dojustice, asembodied in Article 142 of the Constitution
of India. Inthe case beforethel.C.J., Diversion of Watersfrom the River Meuse,*
Judge Hudson noted that under Article 38 of the statute, “if not independently of

4 See generally MaLcoLm N. SHaw, INTERNATIONAL Law 33 (2003) (stating that Article 38 of the
statute is generally recognised as an enumeration of sources of International Law).

42 Justice Margaret White, Equity — a General Principle of Law Recognised by Civilised
Nations?, 4 QueensLAND U. TecH. L. anp Just. J. 103 (2004-2005), 103.

4 1d., 104.
4 1d., 106.

% Anton-Hermann Chroust and Frederick A. Collins, The Basic Ideas in the Philosophy of
Law of S. Thomas Aquinas as found in the “ Summa Theologica”, in THE PHILOSOPHY OF
Law: CriTicaL CoNCEPTS IN PHILOSOPHY 227, 237 (2006).

% West Virginia v. Virginia (1893) 148 U.S. 503.
4 Diversion of Waters from the River Meuse (Neth. v. Belg.), (1937) PC.l.J. (ser A/B) No 70, 4.
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that Article, the Court has some freedom to consider principles of equity asapart
of the international law which it must apply”.*® In several other disputes before
the 1.C.J., principles of equity have been applied judges to come to a decision.*
These cases, among others, are an indication of awide application and acceptance
of the concept of equity ininternational law. Equity has been described in various
contexts, sometimes representing equitable principles such as estoppel® and unjust
enrichment,> sometimes asthe principles of justice used by judges while deviating
from the law.5? For the purpose of this discussion, | am concerned with the
application of equity asfairness.

Since World War 1, equity as fairness has become relevant to one of
the most pressing problems confronting international courts: the allocation of
scarce resources among states. This problem arises primarily from the failure of
the earth’s system of territorial boundariesto resolve satisfactorily the attribution
of certain resources, such as the natural resources of the continental shelf and
deep seabed. There are several approaches to equitable allocation, one of them
being ‘common heritage equity’ which is most relevant to our discussion and
wherein ‘equity serves a dua creative function: determining the conditions for
exploitation and ensuring conservation of humankind’s common patrimony’.>
Glimpses of thisform of equity can be seeninthe UNCLOS and the Moon Treaty.
UNCLOS established an International Seabed Authority to manage and distribute
equitably the benefits derived from the expl oitation of the common heritage of the
marine environment.®* Inits provisionsrelating to the seabed beyond the limits of
national jurisdiction, UNCLOS assigns the Authority a very important role,
involving not only the right to oversee, but also to participate in, exploitation, on
behalf of ‘ mankind asawhole’. The UNCLOS s concerned with the conservation
of deep seabed resourcesto alimited degree. It emphasi ses more on exploitation.

% 1d.

4 Frontier Disputes case, (1986) I.C.J. Rep. 554; North Sea Continental Shelf case, (Den. v
Ger.), (Neth. v Ger.) (1969) |.C.J. Rep. 3; Continental Shelf (Tunisia v. Libya), (1982)
I.C.J. Rep. 18.

% The Temple of Preah Vihear (Camb. v. Thail) (Merits) (1962) 1.C.J. 6, 27-33 (Opinions of
Judges Alfaro and Fitzmaurice); MacGibbon, Estoppel and its Impact in International Law,
7 INT. & Comp. L. QuART. 468 (1953); Waldock, Report of the International Law Commission
on the Law of Treaties, Yearbook |.L.C., (1963), 39-40; North Sea Continental Shelf,
supra note 49, Y 27-33; Delimitation of the Maritime Boundary in the Gulf of Maine
Area (Canada v. U. S. A.), (1984) 1.C.J. 309; Application to Intervene by Nicaragua,
(1990) 1.C.J. 118, 163; Arbitral Award Made by the King of Spain on 23 December 1906
(Honduras v. Nicaragua), (1960) 1.C.J. 192, 1120; Argentine-Chile Frontier Case, |.L.R.
(1966) 38.

51 Case Concerning the Factory at Chorzow, (Jurisdiction), 1927 P.C.1.J. (Ser. A.) No. 9, 47.
52 Decisions ex aequo et bono, see WHITE, supra note 42.

5 Dennis M. Sughrue and Thomas M. Franck, The International Role of Equity-as-fairness, 81
Geo. L.J. 563 (1993), 572.

% See UNCLOS, Part XI, § 4.
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While it did contemplate mineral production ceilings,?® they are not intended to
ensure resource availability for future generations, but rather, to protect
commodities-exporting developed nations from the price-depressing effect of
overproduction®®. Further, this was removed by the 1994 agreement.”

Equity as employed in current international instruments contains two
distinct components regarding the utilization of resources. Thefirst, called *inter-
generational equity’ requires fair distribution of resources between human
generations of the present and future. It callsfor striking abal ance between meeting
the consumptive demands of existing societies and ensuring that adequate
resourcesare availablefor future generationsto meet their needs. Striking abalance
between current consumption and foregoing use of resources or devoting resources
for investment and thusfor future generations, has been amatter of concern for all
societies. The controlled use of resources, however, is now a much discussed
issue, dueto growing threats of environmental degradation and resource depl etion
arising out of current consumption patterns.® The second component is referred
toas‘intra-generational’ equity, that is, fairnessin utilization of resources among
people of present generations, both nationally and internationally. It isdirected at
the socio-economic asymmetry in resource access and use, within and between
societies and nations that has aggravated environmental degradation and the
inability of alarge part of humanity to meet adequately even its basic needs.>®

Developing countries have sought to correct the asymmetry in the
rules regarding access to resources, their distribution and consumption. It has
been amajor feature of the international legal® and politico-economic agenda of
developing countries since at |east the early 1970s, as evidenced by the adoption
of resolutions in the U.N. General Assembly calling for the creation of a‘New
International Economic Order’,** aswell as efforts to obtain greater control over
natural resources.®

% UNCLOS, Article 151.

% Sughrue and Franck, supra note 53, 592.

5 Supra note 19.

% G. F. Maggio, Inter/Intra-Generational Equity: Current Applications Under International
Law For Promoting The Sustainable Development of Natural Resources, 4 Burr. EnvT'L. L.
J. 161 (1997), 163.

% 1d, 164.

8 GA. Res. 1803, U.N. Doc. A/RES/1803 (December 14, 1962).

51 Declaration on the Establishment of A New International Economic Order, GA. Res. 3201
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The concept of ‘sustainable development’ has been propounded in
Principle 8 of the Rio Declaration®® and its essence has been recognised in the
political treatise ‘Our Common Future’,* in meeting present needs without
compromising the ability of future generations to meet their needs.% Inter-
generational equity has become an integral part of legal instruments dealing with
sustainable devel opment of natural resources. Till date, international law has done
littleto facilitate the realization of theintergenerational component, beyond mere
pronouncements in the preambles of treaties and other documents. However,
statements by Judge Weeramantry, arguing in favour of the customary law status
of intergenerational equity, in Denmark v. Norway, Nuclear Tests 1995, and the
Nuclear Weapons Advisory Opinion, indicate that the concept has attained the
status of customary international law. Additionally, the bold step by the Philippine
Supreme Court® in using intergenerational considerationsasabasisfor itsdecision
regarding national resource exploitation indicatesthat rights and interests of future
generations are being treated as a legal issue in some national jurisdictions,
including developing countries. The specific dimensions of theintra-generational
component are much more meaningfully elaborated in international instruments,
largely as aresult of the interests of developing countriesin pursuing their long-
term objectivesfor anew international economic order. The Rio Declaration, Agenda
21, UN Framework Convention on Climate Change as well asthe Convention on
Biological Diversity and Desertification Convention embody major normative
expressions of intra-generational equity, such as Common Differentiated
Responsibility, equitable sharing and environmental justice.

This paper proposes to implement this very aspect of the concept of
equity — conserving the earth’sresources for al sections of present world society
aswell asfor posterity. Specifically under discussion here arethe natural resources
of the deep seabed. A method of compensation will be proposed in the next section,
under which countries which appropriate oceanic resources must equitably
compensate those which presently cannot, due to lack of technology or other
formsof backwardness. Article 151, paragraph 10 of the UNCL OSwhich provides
for compensation to developing has remained untouched even after the 1994
Agreement. It however does not lay down a precise method. The economic
assistance fund mentioned in Section 7 of the annex to the 1994 agreement does
not give areasoned basis for providing assistance to developing countries. The
mode of compensation isnot clearly mentioned either.®”

8 Rio Declaration, 31 I.L.M. 874, 877 (June 14, 1992), Principle 7; Agenda 21, Chapter 4 at
31, U.N. Doc. A/CONF.151/26 (1992).

8 World Commission on Environment and Development, Our Common Future (1987). The
Commission is aso known as the ‘Brundtland Commission’ or ‘WCED’.

& 1d., 43.

% Minors Oposa v. Secretary of the Department of Environment and Natural Resources
(DENR), 33 I.L.M. 173 (1994).

5 Supra note 13, § 7.
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V. PROPOSED COMPENSATION REGIMEAND ITS
ECONOMIC IMPACT

It has been established in the foregoing sections how the common
interest over seabed resourcesiswell established in customary international law
and is capable of binding a State irrespective of its position with respect to the
UNCLOS. Further, it has been stated that equity demands compensation to be paid
by the exploiting country to the ‘mankind’ for the exploitation of resourcesin the
common heritage area. I n the following paragraphs the economic impact of sucha
compensation regime shall be analysed.

‘Tragedy of commons' has been the subject of numerous economic
analyses.®® It refers to the over-exploitation of common resources because the
benefit of exploitation falls on the exploiting individual whereas the cost of the
same is borne by a larger group. If a group has common rights over a set of
resources, and the group as awhole does not have enforceabl e claims against one
of the memberswho undertakes exploitation or aclaim to the benefits accruing out
of such exploitation, each member has an incentive to undertake super-optimal or
unsustainable level s of exploitation asthe marginal cost of exploitation for himis
small (owing to the cost being shared by the entire group and no liability being
imposed on the exploiter) and the marginal revenueishigh (owing to it not being
shared). In the sea bed regime prior to the establishment of the International Sea
Bed Authority, thiswas the case. Exploitations were undertaken by States aslong
as it was commercially viable. While determining the commercial viability, the
value of the resources expl oited woul d escape the cal cul ation of cost of exploitation
asthese resourcesfell outside national jurisdiction, did not belong exclusively to
the exploiting State and as such the cost of these resources would be shared by
the entire ‘mankind’. This was one of the reasons that gave rise to the over-
exploitation of sea bed which President Johnson commented on in 1966.%° The
establishment of theinternational seabed authority and the provisions of Chapter
X1 that mandates equitable sharing were capable of solving this problem by
reducing theincentivesto exploit (by mandating sharing of the benefits). However,
it isdoubtful to what extent the UNCLOS with its current watered-down Part X
and non-participation of some major playerswill be able to attain this objective.
The institutional structure of the Sea-bed Authority with developed-country
domination in decision-making precludes any measure aimed at the reduction of
incentives to exploit. This compels me to look at an equity based compensation
regime asan alternative.

When a country exploits the resources in common heritage area, it
comesin contact with the rights and interests of other nationsin two ways, namely:
(i) it uses and deprivesthe other countries of resources over which the latter holds

% Franz Xaver Perrez, The Efficiency of Cooperation: A Functional Analysis of Sovereignty,
15 Ariz. J. INT'L & Cowmp. L. 515 (1998).

8 WoLrrum, supra note 6.
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aclaim as good as that of the former, the only difference being the capacity to
exploit, (2) it deprives the countries currently not capable of exploitation of a
future value they could have enjoyed upon the attainment of such capahility.
Suppose a country exploits Q amount of resourcesin the CHM areain which the
mankind, represented by n nation states, has common interest. Assuming equality
of claimsof each country and joint ownership inthe common heritage, the (1/n)*Q
of the resources exploited would belong to the exploiting nation and (n-1)/n*Q
would belongto therest of the States. The expl oiting country, through its economic
activity, hasdeprived other nationsasawhole of avalueworth (n-1)/n* Q. However,
it is to be noted that not every country is capable of exploiting this value at the
present moment and that the value of the resource would not have remained
constant even if the resource was not exploited by the country in question. Hence,
the actual value an exploiting State deprives the other States of will depend on a
number of factors including the current value attached by the exploited resource
by each of the States deprived of such resources, the time in which each of the
other countries will acquire the necessary technology for exploitation, and a
residuary variable accommodating all other influential actors.

To build the model, assume,

Community of ‘n’ countries have claimsin common over the CHM areas;
Only country X haseconomic and technological capability to economically
exploit CHM;

V., isthefuture value lost by thei™ country due to generation of one unit
of value by X through exploitation of CHM.

V, =T (current value of the exploited resource to thei™ country, time taken
by the country to attain capability, other factors)

Accepting the natural corollary of the CHM principlethat an exploiting
country deprives other nations of economic value to which they have legitimate
claims and that compensation is to be paid for the same, country X hasto pay a

total compensation to the scale of . /' L,' Vi

It isevident on the very face of the model that it ensures international
equity by giving the developing countries their fair share of the benefits derived
from CHM. Theseresourcesif heldintrust by an international regulatory mechanism
and utilised for poverty aleviation, employment generation or development
requirements of the devel oping countries, anumber of problems currently haunting
theinternational community can be solved. Inthelong run, indirect benefitsaccrue
eventothe developed countriesfrom such utilisation interms of higher international
demand for their products, solution for refugee problemsfaced by many devel oped
countries, among other benefits.

Theinter-generational implication of acompensation regimeisequally
important. Imposition of a liability to compensate increases the per unit cost of
production of the resource in question increases by the amount of compensation,

inour model . ", LII V.
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Plotting the marginal cost and marginal revenue graphs prior to and
subsequent to theimposition of theliability to compensate, | arrive at thefollowing
diagrams:
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Figure 1: Marginal Cost & Revenue Priof to Figure 2: Marginal Cost & Revenue Subsequent to the
Inpusilion ol Compensalivn Imposition of Compenoation

Figure 1 showsthe marginal cost and marginal revenue curvesprior to
the imposition of the compensation. MC curve represents the marginal cost of
production through exploitation of resources in the CHM. MR curve shows the
marginal revenue from such production. Assuming rationality of the producer,
production occurs till MC = MR which is represented by the intersection of the
curves and corresponds to Q1 units of production.

Imposition of a compensation liability implies that the compensation
to be paid needs to be accounted for while calculating the cost of production.
When the compensation paid is equal to the value other nations are deprived of,
the situation represents what is in economic jargon called the *internalisation of
externalities’ or the‘ convergence of social and private costs . Thiscausesaparallel
shift of the M C curveto theleft asrepresented by MC2in Figure 2. Theintersection
of MC and MR curvestakes place at (Q2, C2) which represents a higher cost and
alower level of production than was the casein Figure 1.

It is clear from the foregoing how the imposition of a liability to
compensate internalises or casts upon the beneficiary the costswhich were earlier
borne by the entire community, in this case the other States, and consequently
reducesthelevel of production. Such reduction in production means more resources
for the future generations (of the currently exploiting State and of other States
which acquire the capability at alater point of time) to exploit. Inter — regional /
international equity isensured by the compensation paid and by the higher volumes
of resourcesreserved for exploitation on afuture date when the currently incapable
States attain the capability. Inter-generational equity is ensured by the higher
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guantity of resourcesleft for the generationsyet to come. Thismodel issuperiorin
logic and on equity considerations to the need based regime advocated by the
developing countries and investment based model propounded by the devel oped
countries. A need based all ocation will mean the investing country hasto bear the
cost of economic and social needs of developing nations without any legal
foundation for this proposition. Asthe needs of devel oping countries are enormous,
the burden cast upon the investing nation by such aregime will be enormous and
thiswill lead to sub-optimal production. On the other hand, the sharing proportional
to quantum of investment proposed by the developed countries is based on the
assumption that the investment is the only cost that needs to be accounted for
and the share of the non-investing countries can be conveniently forgottenignoring
thetruelegal character of CHM and reducing it to unregulated ‘ global commons'.

VI. CONCLUSION

From the foregoing discussion, it is evident that Common Heritage as
aconcept isbased on equity and anatural corollary thereof callsfor compensation
to be paid by exploiters of CHM resources to other nations holding interestsin
such resources. The compensation-based regime appears to be a compromise
between the investment-based distribution model advocated by the developed
countries and the need based distribution model proposed by the third world. It
ensures international as well as inter-generational equity and warrants
internationally efficient levels of output by accounting for and internalising trans-
border externalities of CHM exploitation. It is admitted that several policy
considerations come into play before such aregime is internationally accepted,
especially by developed countries. However, in the present global scenario, it is
imperative that such measures be taken not just from a developing country’s
perspective, but so that the earth’s non-renewabl e resources can be conserved for
use by generations several centuries into the future.



