READING SWARAJ INTOARTICLE 15: A
NEW DEAL FORALL MINORITIES

Tarunabh Khaitan*

The recent judgement of the Delhi High Court in
the Naz Foundation case goes beyond merely
decriminalising homosexuality. The progressive
reinterpretation of Article 15 of the Constitution has
brought out its distinct character, which has for
long been buried under Article 14 and the general
promise of equality it offers. Four key innovations
have been introduced by this reformulation of
Article 15, which are likely to give unparalleled
protection to all minorities from discrimination.
These innovations are 1) the introduction of ‘strict
scrutiny’ to review protection under Article 15, 2)
the understanding that not only the specified
grounds but also grounds analogous to them are to
be protected, 3) protection against discrimination
not only from the state but also private parties and
4) protection from not only direct but also indirect
discrimination. The author argues that locating of
the right against discrimination in the bedrock of
Swaraj or personal autonomy is the crucial tool
for justifying the introduction of these innovations.
The author concludes that this innovative
reinterpretation of Article 15 is likely to give greater
credence to antidiscrimination law in the country,
bolstering it further which is likely to benefit all
minorities - thus reaffirming the counter-
majoritarian role of the judiciary.

*  The author teaches public law and tort law at Christ Church, University of Oxford.
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I.INTRODUCTION

“Words are magic things often enough, but even the magic of words
sometimes cannot convey the magic of the human spirit and of a Nation's passion.”

(Pandit Jawaharlal Nehru, as quoted in Naz Foundation case)*

The brouhahaover it notwithstanding, the least surprising thing about
the Delhi High Court’sverdict in Naz Foundation v Union of Indiaistheresult of
the case: that law has no business in the bedroom of consenting adults engaging
in an activity that harms no one.? Even the mere words of Article 14 (right to
equality) and Article 21 (right to lifeand liberty, which has been read to includethe
right to privacy) of the Constitution and existing jurisprudence under theseArticles
would have sufficed to reach thisresult. When faced with thisissue, constitutional
courtsworl dwide have almost invariably given the sameanswer.® Given theliberal,
secular and egalitarian Constitution of India, it is the opposite result that would
have surprised constitutional lawyers. The magic of the human spirit and of a
nation’s passion lie not so much in the result of the judgment (welcome though it
iS) as in its progressive reinterpretation of certain constitutional provisions,
especially that of Article 15, even though it was not strictly necessary to reach this
result. Inthisarticle, | will show that Naz Foundation, by granting unprecedented
constitutional protection, representsanew deal for all minorities. It may be noted
that | use the term ‘minorities’ interchangeably with all vulnerable groups i.e.

1 Naz Foundation v. Government of NCT of Delhi, WP. (C) No. 7455/2001; 160 (2009) DLT
277, 1 129.

2 The High Court read down section 377 of the Indian Penal Code 1860 to exclude private
consensual sex between adults from its ambit. Section 377 reads thus: “Unnatural offences:
Whoever voluntarily has carnal intercourse against the order of nature with any man,
woman or animal, shall be punished with imprisonment for life, or with imprisonment of
either description for term which may extend to ten years, and shall also be liable to fine.
Explanation: Penetration is sufficient to constitute the carnal intercourse necessary to the
offense described in this section.” See Human Rights Watch, This Alien Legacy: The
Origins of “ Sodomy” Laws in British Colonialism, December 17, 2008, available at http:/
/www.hrw.org/en/reports/2008/12/17/alien-legacy-0 (last visited September 1, 2009) (for
a historical account of the provision). See Alexander Bubb, Blustering Sahibs and Section
377, 44 (35) Economic AnD PoLiticaL WEeekLy 25 (2009) (for a review of the report).

3 See Dudgeon v. United Kingdom, (1981) 4 E.H.R.R. 149 (European Court of Human
Rights); Toonen v. Australia, Communication No. 488/1992, U.N. Doc CCPR/C/50/D/
488/1992 (1994) (UN Human Rights Committee); National Coalition for Gay and Leshian
Equality v. Minister of Justice, 1999 (1) SA 6 (Constitutional Court of South Africa);
McCoskar v. The State, [2005] F.J.H.C. 500 (High Court of Fiji); Leung T.C. William Roy
v. Secretary for Justice, [2006] HKEC 578 (High Court of Hong Kong); Sunil Babu Pant v.
Government of Nepal, Writ No. 917 of the year 2064 (BS) (2007) (Supreme Court of
Nepal). The US Supreme Court overruled an earlier decision to hold that criminalisation of
consensual homosexual acts is unconstitutional—Lawrence v. Texas, 539 US 558 2472
(123 S Ct 2472). The sole surviving exception appears to be the judgment of the Supreme
Court of Zimbabwe in Banana v. State, 8 B.H.R.C. 345 (2000) where a majority of three
judges to two upheld the constitutionality of an anti-sodomy law.
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groupswhose members' autonomy iscompromised owing to their membership of
the group. Apart from numerical strength, other facets of vulnerability include
political vulnerability (often disclosed by the level of representation in political
institutions), social vulnerability (indicated by the degree of social prejudice and
negative stereotypes preval ent against agroup) and economic vulnerability (inferred
from wealth, income, land and house ownership, occupation, education and other
material indicators). A person need not check all these boxes—vulnerability even
inasingledimension can bedebilitating. In contemporary India- Muslims, women,
tribals, hijras, dalits, people from the North-Eastern states, gays and disabled
persons are minoritiesin this sense.

Article 15* prohibits discrimination on grounds such asreligion, race,
casteand sex. Until recently it had remained alargely sterile provision, subsumed
entirely by the general guarantee of equality under Article 14° and rarely given the
distinct importance that it deserves. Four key innovations under Article 15inthis
judgment have given it anew lease of life:

() Readinginof unspecified‘andogous groundsintoArticle 15;

(i) Requirement of strict judicia scrutiny of any lawsinfringing
uponArticle 15;

(i) Extension of the protection of theArticleto discrimination
by private bodies (* horizontal effect’); and

4 Article 15, Constitution of India states —

(1)The State shall not discriminate against any citizen on grounds only of
religion, race, caste, sex, place of birth or any of them.

(2) No citizen shall, on grounds only of religion, race, caste, sex, place of
birth or any of them, be subject to any disability, liability, restriction or
condition with regard to-

(a) access to shops, public restaurants, hotels and places of public
entertainment; or

(b) the use of wells, tanks, bathing ghats, roads and places of public resort
maintained wholly or partly out of State funds or dedicated to the use of
the general public.

(3) Nothing in this article shall prevent the State from making any special
provision for women and children.

(4) Nothing in this article or in clause (2) of article 29 shall prevent the
State from making any special provision for the advancement of any
socialy and educationally backward classes of citizens or for the Scheduled
Castes and the Scheduled Tribes.

(5) Nothing in this article or in sub-clause (g) of clause (1) of Article 19 shall
prevent the State from making any special provision, by law, for the
advancement of any socially and educationally backward classes of citizens
or for the Scheduled Castes or the Scheduled Tribes in so far as such
special provisions relate to their admission to educational institutions
including private educational institutions, whether aided or unaided by
the State, other than the minority educational institutions referred to in
clause (1) of Article 30.”

5 Article 14, Constitution of India states — “The State shall not deny to any person equality
before the law or the equal protection of the laws within the territory of India.”
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(iv) Substantive protection from discrimination with the
prohibition of indirect discrimination and harassment.

Theseinnovationswill provide unprecedented constitutional protection
from discrimination to all minorities. As the subsequent discussions will clarify,
Naz Foundation certainly did not pioneer al of these ideas. Most of them have
their rootsin precedents set by the Supreme Court and other High Courts. But the
Naz Court did recognise the common thread running through these precedents,
pulled these progressive strands together, labelled them with terminol ogy consistent
with comparative jurisprudence and anchored them to the principled bedrock of
personal autonomy. Surely all of this qualifies as ‘innovation’. Section |1 of this
article discusses the normative demands of swaraj or personal autonomy, in the
context of theright to freedom from discrimination contained in Article 15. Sections
[11 to V1 discussthe af orementioned innovations respectively. The emerging robust
antidiscrimination jurisprudence is an assertion of the classical judicial roleasa
counter-majoritarian institution, which isbriefly explained in section V1.

1. SWARAJ THE FOUNDATIONAL PRINCIPLE BEHIND
ARTICLE15

Recall the face of the poorest and the weakest man whom you
may have seen, and ask yourself, if the step you contemplateis
going to be of any useto him.... Will it restore him to a control
over his own life and destiny? In other words, will it lead to
swargj for the hungry and spiritually starving millions?

Swaraj inspired the freedom struggle against colonia rule and is a
foundational principle of our Constitution. Gandhian swaraj isaversatileideal: it
‘marries ethics, metaphysicsand politics. It also draws on both Indian and western
traditions of thought.’” In its political (and economic) dimensions, it includes
ideals such as sovereignty, national self-rule and individual autonomy. While
national self-rule was, by and large, achieved with independence from colonial
government in 1947, the struggle to guarantee swaraj to individuals continues.
Much of Parts1I1 and 1V of the Constitution can be viewed as meansto achievethe
goal of restoring to an individual ‘a control over hisown life and destiny’. This
dimension of swaraj iswell-described by Joseph Raz, who uses comparable words
tosuggest that “ Theideal of personal autonomy isthe vision of people controlling,
to some degree, their own destiny, fashioning it through successive decisions
throughout their lives.”® Autonomy isamatter of degree. Significantly autonomous
persons “are not merely rational agents who can choose between options after
evaluating relevant information, but agents who can in addition adopt personal

6 Gandhi’s Talisman, PyareLAL, MAHATMA GANDHI: LAsT PHase Vol. 11, 65 (1958).
7 Ananya Vajpeyi, Notes on Swaraj, SemiNAR, September 2009, 601.
8 J. Raz, THE MoraLITY OF Freepom 369 (1986).
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projects, devel op relationships, and accept commitmentsto causes, through which
their personal integrity and sense of dignity and self-respect are made concrete.”®
Autonomous beings have an adeguate range of valuable life options available to
them. The primary duty of the stateisto secure swaraj for al itscitizens. Systematic
discrimination diminishes the quality of our lives by denying us access to an
adequate range of valuable options, in all the things that matter most for our lives:
housing, jobs, education, healthcare and partners. Another dimension of Gandhian
swaraj as well as Razian autonomy is a prioritisation of the claims of those in
greatest need—i.e. those who have theleast control over their lives and destinies.
These will often be groups disadvantaged on the basis of their race, sex, caste,
language, sexual orientation, class etc. These disadvantaged minorities have the
first claim to a state’s resources.

The High Court in Naz Foundation recognised the importance of this
principleinour constitutional scheme and held that * personal autonomy isinherent
in the grounds mentioned in Article 15'.%° In doing so, the Court was merely
following the precedent set inthe Anuj Garg case't, where the Supreme Court held
the value that underpins article 15’s prohibition on sex discrimination to be the
right to autonomy and self-determination. Amongst the grounds mentioned therein,
race, caste, sex and place of birth are grounds over which most of us do not have
any effective control. On the other hand, religion is a fundamental choice, also
protected by other constitutional rights [such as article 25]. These two strands
inherent in the grounds in Article 15, namely immutable status and fundamental
choice, share a common foundation in personal autonomy. It is perhaps best to
guote John Gardner to explain this point:

Discrimination on the basis of our immutable status tends to
deny us[an autonomousg] life. Itsresult isthat our further choices
are constrained not mainly by our own choices, but by the choices
of others. Because these choices of others are based on our
immutable status, our own choices can make no difference to
them. .... And discrimination on the ground of fundamental
choices can be wrongful by the same token. To lead an
autonomous life we need an adequate range of valuable options
throughout that life. ... there are some particul ar val uable options
that each of us should have irrespective of our other choices.
Where aparticular choiceisachoice between valuable options
which ought to be available to people whatever else they may
choosg, itisafundamental choice. Wherethereisdiscrimination
against people based on their fundamental choices it tends to
skew those choices by making one or more of the valuable

S 1d., 154.
1 Supra note 1, { 112.

1 Anuj Garg v. Hotel Association of India, (2008) 3 SCC 1, § 33, 41. Again, T 45 — “personal
freedom is a fundamental tenet”
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options from which they must choose more painful or
burdensome than others.*?

Thiscommon foundation al so suggeststhat something like paedophilia
will never become a protected ground because it violates the autonomy of others
(i.e. children). Immutable status and fundamental choice were drawn from
comparative jurisprudence and explicitly recognised in Naz Foundation asfactors
affecting personal autonomy.** Grounding the right against discrimination in
personal autonomy is crucial to justify the four innovationsthat followed. Before
we move on to consider them, it must be remembered that immutable status and
fundamental choice are only shorthand tools to determine whether personal
autonomy is involved. There may be cases where neither of these categories is
satisfied, and yet personal autonomy may bein question. Dogmatic application of
these tools may create rigid boxes of personal identity which may exclude those
who don't fit in, a concern queer rights activists are only too familiar with. In
particular, the phrase ‘immutable status' has an unhappy history of being seen as
opposed to, rather than complimentary to, fundamental choice. It hasbeen usedin
some US decisions to deny protection by saying that a given characteristic is not
immutable. Rehnquist J, for example, held that citizenship is different from
“condition such asillegitimacy, national origin, or race, which cannot be altered by
anindividual ... Thereisnothingintherecord indicating that their statusasaliens
cannot be changed by their affirmative acts’.** What he did not ask was whether
achoice of citizenship amountsto afundamental choiceanindividual isentitled to
make in keeping with her personal autonomy. It may bethat it isn’t, but the judge
wrongly believed that mutability of the characteristic was sufficient reason to
dispose of the case. Attempt must be madein difficult casesto answer the question
directly—does discrimination on this ground have the potential to impair the
personal autonomy of anindividual? Theanswer, in the context of sexual orientation
and gender identity, has widely been held to be in the affirmative.’s

[11.WHO ISPROTECTED?ANALOGOUSGROUNDS

Suggesting that the groundsinArticle 15 are bound by acommon thread
(personal autonomy) gives rise to a problem. Article 15 has a closed list of five
specified grounds—religion, race, caste, sex and place of birth. But surely thereare
other grounds, such as HIV-status, pregnancy, gender identity, language, sexual
orientation, disability etc., which area so effectively immutable or entail afundamental
choice. Until now, discrimination on the basis of these unspecified anal ogous grounds

2 J. Gardner, On the Ground of Her Sex(Uality), (1998) 18 OxForp JOURNAL OF LEGAL STUDIES
167, 170-1(Emphases added).
13 SQupra note 1, § 102-3.

14 Sugarman v. Dougall (per Justice Rehnquist) (dissenting), 413 US 634, 657, 93 S.Ct. 2861,
2865 (1973).

% Seegenerally, R. WINTEMUTE, SexuAL ORIENTATION AND HUMAN RiGHTS: THE UNITED STaTES CONSTITUTION,
THE EUROPEAN CONVENTION, AND THE CANADIAN CHARTER (1995).
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has been challenged under Article 14, often successfully.* However, with theruling
that a restriction of the right under Article 15 will be subject to a higher *strict
scrutiny’ standard (rather than the ‘differential scrutiny’ that is conducted under
Article14), it may make adifference to the outcome of some caseswhether it falls
under Article 15 or merely Article 14. To resolve thisanomaly, the Delhi High Court
ruled that the heightened protection of strict scrutiny under Article 15 will also be
available to those grounds “that are not specified in Article 15 but are analogous to
those specified therein ... those which have the potential to impair the personal
autonomy of an individual.”*® Therefore, even though grounds such as disability
and pregnancy are not specified in Article 15, they now have its protection. Notice
that the High Court had already held that ‘ sex’, aspecified ground, includes ‘ sexual
orientation’,*® and that “discrimination on the basis of sexual orientation is itself
grounded in stereotypical judgments and generalisations about the conduct of either
sex.”? Thus, section 377 discriminated on the ground of sex itself. Opening up the
scope of Article 15 to other analogous grounds (like disability) was not critical for
the result of the case. Yet, given thisruling, al autonomy-related grounds can now
claimthespecial protection of Article 15.

Admittedly, such areadingisdifficult to sustain if one adoptsastrictly
textual approach to constitutional interpretation. The Naz court drew upon the
well-settled doctrine of Indian constitutional law that the appropriate method of
constitutional interpretation is purposive, rather than strict textualism or
originalism.?* Asthe Court rightly held, “[P]ersona autonomy isinherent in the
grounds in Article 15. The grounds that are not specified in Article 15 but are
analogous to those specified therein, will be those which have the potential to
impair the personal autonomy of an individual.”?? As an exercise of purposive
interpretation, thisreading isjustified.

16 See, e.g., Ranjit Kuman Rajak v. State Bank of India, 2009 (5) BomCR227, for disability
discrimination; and MX v. ZY, AIR 1997 Bom 406 for HIV-status discrimination.

7 Seeinfra, Part IV.

18 Supra note 1, 1112.

% 1d., 11 100, 104.

2 1d., 1 99.

2L 1d., 1 114, “ A constitutional provision must be construed, not in a narrow and constricted
sense, but in a wide and liberal manner so as to anticipate and take account of changing
conditions and purposes so that the constitutional provision does not get atrophied or
fossilized but remains flexible enough to meet the newly emerging problems.” Maneka
Gandhi v. Union of India, AIR 1978 SC 587 was a watershed case in this regard, followed
subsequently by numerous other cases. See also AHARON BARAK, PURPOSIVE INTERPRETATION IN
Law (2005). On originalism, see D.J. GoLpororp, THE AMERICAN CoNnsTITUTION AND THE DEBATE
OvVER ORIGINALISM (2005).

2 Qupra note 1, T 112.
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V. HOW MUCH PROTECTION?STRICT SCRUTINY

The second key aspect of the judgment is the reaffirmation of ‘strict
scrutiny’ asthe appropriate standard of review under Article 15. Strict scrutiny is
an extremely demanding standard which requires the court to presume that a
discriminatory law isinvalid, unlessthe State can provethat theimpugned law was
enacted in the pursuit of acompelling stateinterest, with minimal interferencewith
the right in question, in the absence of any alternative, and was proportionate.®
Until recently, all that the state needed to prove is that the discrimination was
‘reasonable’ under Article 14, whichisarelatively hands-off standard of review.?
Traditionally, the test employed for deciding whether there is any discrimination
on aspecified ground under article 15 has been exactly the samefor an unspecified
ground under article 14, i.e. to see whether the classification made on the said
ground satisfies the reasonabl eness review. There was no specia status given to
discrimination onArticle 15 groundslike sex or caste.

This situation appeared to change with the Supreme Court decisionin
Anuj Garg, which applied strict scrutiny to alaw that discriminated on the grounds
of sex.® This should have been a clear precedent for the High Court to follow,
except for another Supreme Court judgment in Ashoka Thakur which refused to
apply strict scrutiny to an affirmative action measure challenged as discriminatory
on the basis of caste?® Garg was decided after the conclusion of hearings in
Thakur but before the judgment was delivered in the latter, so neither court had
the benefit of reading the other judgment. Thelegal position after these seemingly
conflicting decisions was unclear. The Naz court rightly held that:

Onaharmonious construction of thetwo judgments, the Supreme
Court must beinterpreted to havelaid down that the principl e of
‘strict scrutiny’ would not apply to affirmative action under
Article 15(5) but ameasure that disadvantagesavul nerable group
defined on the basis of a characteristic that relates to personal
autonomy must be subject to strict scrutiny.?”

Indeed, the Supreme Court itself tried to clear the air on theissuein a
case decided subseguent to Naz Foundation by reading Thakur’'srefusal to apply
strict scrutiny narrowly.?® Some questions remain on the implications of strict

2 For a detailed exploration of the strict scrutiny debate in the Indian context, see Tarunabh
Khaitan, Beyond Reasonableness — A Rigorous Standard of Review for Article 15
Infringement, 50(2) JourNAL oF INDIAN Law INsiTTUTE 177 (2008).

24 A reasonableness test usually requires a demonstration of an intelligible differentia in the
classification, and a rational nexus between the classification and the object sought to be
achieved.

% Qupra note 11, 1 47, 50.

% Ashoka Thakur v. Union of India, (2008) 6 SCC 1.

27 Supra note 1, § 111.

% Subhash Chandra v. Delhi Subordinate Services Selection Board, (2009) 11 SCALE 278, 1 43.
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scrutiny on personal laws. The matter isonly of tangential relevanceinthisarticle,
but aquick observationis merited. Many aspects of personal lawswill not survive
even the deferential reasonablenessreview under Article 14. However, aregrettable
line of precedents suggeststhat at |east some aspects of personal lawsareimmune
from aconstitutional challenge.® Unlessthese precedents are overruled, personal
laws cannot be subjected to the review of reasonableness, much less strict scrutiny.®

This diversion aside, it may be noted that the discussion on strict
scrutiny was not important for theresult in this case. The Naz Court was clear that,
“A provision of law branding one section of people as criminal based wholly on
the State’'smoral disapproval of that class goes counter to the equality guaranteed
under Articles 14 and 15 under any standard of review.”3 Thus, even the differential
‘reasonableness review’ would have sufficed. The main benefit of this higher
standard of review will be reaped in future cases by all vulnerable minorities.

V. PROTECTION FROM WHOM?HORIZONTAL EFFECT

The third important constitutional innovation under Article 15 is the
pronouncement by the High Court that it provides protection from discrimination
perpetuated not only by the state (‘vertical’ effect) but also by private bodies
(“horizontal” effect):

Article 15(2) incorporatesthe notion of horizontal application of
rights. In other words, it even prohibits discrimination of one
citizen by another in matters of access to public spaces. In our
view, discrimination on the ground of sexual orientation is
impermissible even on the horizontal application of the right
enshrined under Article 15.%

Asthe Court rightly suggests, the seeds of horizontal application of
rightslie in the words of Article 15(2) itself, which reads “No citizen shall, on
groundsonly of religion, race, caste, sex, place of birth or any of them, be subject
to any disability, liability, restriction or condition with regard to- (a) access to
shops, public restaurants, hotels and places of public entertainment; or (b) the
use of wells, tanks, bathing ghats, roads and places of public resort maintained
wholly or partly out of State funds or dedicated to the use of the general public.”
Indeed, even though the Naz Court does not cite it explicitly, horizontal effect of
Article 15 was already established by the Supreme Court in Vishaka v Sate of

2% State of Bombay v. Narasu Appa Mali, AIR 1952 Bom 84; endorsed by the Supreme Court
in Ahmedabad Women's Action Group v. Union of India, (1997) 3 SCC 573.

See generally A.M. BHATTACHARIEE, MATRIMONIAL LAws AND THE ConsTiTuTIoN (1996); Tarunabh
Khaitan, Personal Laws and the Constitution — the Judicial Dilemma, 14(4) CeNTRAL INDIA
Law QuarTERLY 521 (2001).

81 Supra note 1, § 113.
2 1d., 1 104.

30
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Rajasthan.®®* The case involved a class action against sexual harassment of
women in thework place. Faced with alegislative vacuum, the Court laid down
guidelines to deal with sexual harassment in the work place, which applied to
public as well as private employers, effectively giving horizontal effect to the
right to be free from harassment.*

Horizontal effect of fundamental rights makes people nervous, for
reasons normative aswell as pragmatic. Normatively, it isonething to say that the
state shall not discriminate, quite another to suggest that aprivate individual shall
not discriminate.® A democratic state has the burden of being ableto justify all its
actions, and therefore very stringent antidiscrimination obligations can beimposed
on the state. An individual, however, herself is a bearer of rights. Any restriction
on her, including the demand that she should refrain from discriminating, requires
justification. In relatively public aspects of life, such as housing, employment,
health, education, access to goods and services etc., such a justification is
forthcoming.® However, there will be some aspects of individual conduct, say the
choice of friends and partners, which must be out of bounds for law, howsoever
reprehensible we may find the idea of refusing to make friends with people of a
certain caste or religion.

The normative worry is relatively easier to take care of by imposing
appropriate limitsto the scope of antidiscrimination law initsapplication to private
persons. The second, pragmatic worry about horizontal effect isthis: constitutional
courtstend to have limited jurisdictionsto keep their case-load manageable. Under
Articles 32 and 226 of the Constitution, one can directly approach the Supreme
Court or aHigh Court for the violation of any fundamental right. Now, if thereisa
fundamental right against discrimination by a private person, there is adanger of
the constitutional courts being swamped by complaints. Thuswe meet theinfamous
‘floodgates’ argument—that giving horizontal effect to fundamental rights will
open the floodgatesto an amount of litigation our courtsareill-equipped to handle.

This worry, however, is misplaced. It assumes that direct horizontal
effect is the only way to give horizontal effect to a right—i.e. “an independent
cause of action against private parties for breach of constitutionally protected
rights’.®” However, severa fundamental rights, such as the right to education or
the right to information, need a specialised enforcement mechanism set-up by a

3 Vishaka v. State of Ragjasthan, AIR 1997 SC 3011.
3 1d.,1 16.

35 See Nicholas Bamforth, The Public Law-Private Law Divide: A Comparative And
Philosophical Approach in AbminisTRATIVE LAw FAcING THE FUTURE : OLD CoNSTRAINTS AND NEW
Horizons (1997).

36 See generally supra note 12.
S Murray Hunt, The “ horizontal effect” of the Human Rights Act, PusLic Law 423, 428 (1998).
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statute.® In the absence of such statutory framework a constitutional court could
wear itslaw-making hat and giveindirect horizontal effect to theright. Thismerely
requiresthat “thejudiciary ought to apply and devel op principles of common law
inamanner consi stent with the fundamental values enshrined in the constitution.”*
Indeed, thisisexactly what the Supreme Court did with regard to sexual harassment
in Vishaka. Similarly, in the case of In re Destruction of Public and Private
Properties®, the Supreme Court created atort of destruction of public and private
property, giving indirect horizontal effect to the fundamental rights involved. It
follows, therefore, that if alitigant approaches a constitutional court complaining
of discrimination by a private housing society on the grounds of religion and no
legidation existsto deal withtheissue (aswasthe casein Zoroastrian Co-operative
Housing Society v. District Registrar),* the appropriate judicial response would
have beento giveindirect horizontal effect to the right against discrimination and
recognise a tort against discrimination. The Supreme Court’s dismissal of the
petition in Zoroastrian Society case was therefore wrong.*? Vishaka and In Re
Destruction cases suggest that indirect horizontal effect is already a part of our
constitutional jurisprudence. Naz Foundation only makesthisexplicit, even though
the case was strictly concerned with vertical discrimination.

V1. SUBSTANTIVE PROTECTION—INDIRECT
DISCRIMINATION AND HARASSMENT

Finally, the judgment recognises that discrimination includes not just
direct discrimination, but also indirect discrimination and harassment.* Direct
discrimination occurs when a provision unfairly differentiates on the basis of a
protected ground on the face of it. Indirect discrimination occurs when a
superficially non-discriminatory measure has a disproportionate impact on a

% See, eg., Right to Information Act, 2005 and Right to Education Act, 2009. Indeed, a Bill to
set up an Equal Opportunity Commission to tackle horizontal discrimination is already under
consideration. See generally Madhava Menon, Equal Opportunity Commission: What, Why
and How?, 2008, available at http://minorityaffairs.gov.in/newsite/reports/eoc_wwh/
eoc_wwh.pdf (Last visited on September 1, 2009) (submitted to the Ministry of Minority
Affairs, Government of India); Tarunabh Khaitan, Transcending Reservations — A Paradigm
Shift in the Debate on Equality, 43 (38) Economic anp PoLiticaL WeekLy 8 (2008).

% Supra note 37, 430. See also, N. Bamforth, The True “Horizontal Effect” of the Human
Rights Act 1998, (2001) 117 Law QuarterLy Review 34; N. Bamforth, A Constitutional
Basis for Anti-discrimination Protection?, (2003) 119 Law QuARTERLY Review 215; N.
BamFORTH, M. MALIk AND C. O’ cINNEIDE, DiscrRIMINATION LAw: THEORY AND CoNTEXT (TEXT AND
MATERIALS) 9 (2008).

4 In re Destruction of Public and Private Properties, (2009) 5 SCC 212.

41 Zoroastrian Co-operative Housing Society v. District Registrar, AIR 2005 SC 2306.

42 See generally Tarunabh Khaitan, Discrimination by Housing Societies: Possible Legal
Responses, Indian Muslims, December 17, 2008 available at http://indianmuslims.in/
discrimination-by-housing-soci eties-possi bl e-l egal -responses/.

4 Supra note 1, 1 93. Direct and indirect discrimination should not be confused with direct
and indirect horizontal effect.
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vulnerable group. Indirect discrimination was clearly at issue in Naz Foundation.
Onthefaceof it, section 377 outlawed all sex that wasn’t peno-vaginal. It therefore
criminalised anal and oral sex between heterosexual couples as much as it did
between homosexual couples. Despite this facial neutrality, the impact of
criminalisation largely affected gay couplesalone because all the sex actsthey can
possibly perform are non-peno-vaginal. Thus, section 377 discriminated indirectly
against gay couples. The petitioners in the case had also made out a strong case
of harassment of gays, lesbiansand especially hijrasby police aswell asgoondas.*

This recognition of indirect discrimination and harassment is a move
away from aformal guarantee of non-discrimination to amore substantive protection
of personal autonomy. After all, it matterslittleto the victimwhat form discrimination
takes—all threeforms can be equally debilitating. Several other examplesof indirect
discrimination can be noticed in the Indian context. A housing society that only
lets to vegetarians disproportionately impacts upon certain religious and caste
groups. Under the interpretation of Article 15 in Naz Foundation, such indirect
discrimination will be unconstitutional. Another example can be seenin the recent
case of National Insurance Co Ltd v. Deepika.* In this case relating to accident
insurance claims, alegal provision provided that income of anon-earning spouse
isto be calculated as one third of the earning spouse. The judge lamented the fact
that this provision did not take into account the economic worth of the home-
maker, whoisusudly awoman.® Again, we are faced with an example of afacially-
neutral law which disproportionately affects one group (in this case, women).
Thus, the move towards a substantive protection of personal autonomy by
prohibiting not just direct discrimination but also indirect discrimination and
harassment is welcome. Any legislation giving effect to the right against
discrimination must incorporate this development.*

4“4 1d., 11 21-22. See also PUCL Report on the Human Rights Violations against Sexual
Minorities in India, 2001 available at http://www.pucl.org/Topics/Gender/2003/sexual -
minorities.pdf (Last visited November 1, 2009) and PUCL Report on Human Rights
Violations against the Transgender Community, 2003 available at http://ai.eecs.umich.edu/
people/conway/TS/PUCL/PUCL%20Report.html (last visited November 1, 2009).

4 National Insurance Co Ltd v. Deepika, CMA Nos. 3049, 3050 and 3775 of 2004 and 605
of 2007.

% 1d.,9 10. This case has echoes of the landmark decision of the House of Lords in White v.
White, [2000] UKHL 54, { 25 where the court moved away from need-based settlement
towards ‘equality of division’ and ‘absence of discrimination’ in divorce proceedings.

47 This demand is echoed by the Centre for the Study of Social Exclusion in its Open Letter to
the Minister of Minority Affairs on the Equal Opportunity Commission Bill, available at
http://www.nls.ac.in/csse/E_O_C.htm (Last visited on September 15, 2009).
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VI1. SEPARATION OF POWERSAND THE PROPER JUDICIAL
ROLE

Since antidiscrimination laws are usually relied upon by minorities, a
final word on the counter-majoritarian role of the judiciary espoused in Naz
Foundation is useful. The Court held that:

“Thus popular morality or public disapproval of certain actsis
not avalid justification for restriction of the fundamental rights
under Article21. Popular morality, asdistinct from aconstitutional
morality derived from constitutional values, isbased on shifting
and subjecting notions of right and wrong. If there is any type
of “morality” that can passthetest of compelling state interest,
it must be“constitutional” morality and not public morality. This
aspect of constitutional morality was strongly insisted upon by
Dr. Ambedkar in the Constituent Assembly.” 4

This is the classic formulation of the role of courts as counter-
maj oritarian ingtitutionswhich have aspecid rolein protecting vulnerable groups.*
It was famously expressed in Carolene Products, where Justice Stone of the US
Supreme Court said that * prejudice against discrete and insular minorities may be
aspecial condition, which tends seriously to curtail the operation of those political
processes ordinarily to berelied upon to protect minorities, and which may call for
a correspondingly more searching judicial inquiry.”® This counter-majoritarian
theme in Naz Foundation was borrowed from Anuj Garg, where the Supreme
Court had expressed asimilar sentiment:

“[T]he issue of biological difference between sexes gathers an
overtone of societal conditions so much so that the real
differences are pronounced by the oppressive cultural norms of
thetime. Thiscombination of biological and social determinants
may find expression in popular legislative mandate. Such
legislations definitely deserve deeper judicial scrutiny. Itisfor
the court to review that the majoritarian impulses rooted in
moralistic tradition do not impinge upon individual autonomy.
This is the backdrop of deeper judicial scrutiny of such
legislations world over.™!

“ SQupra note 1, T 79.

4 See generally JH. ELy, Democracy AND DistrusT: A THEORY OF JupiciAL Review (1980).

50 United States v. Carolene Products, 304 US 144, 153, 58 S.Ct. 778, 784 (1938), fn 4.
51 Supra note 11, T 39.
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At least three cases since Naz Foundation have reaffirmed this counter-
majoritarian role of the judiciary: Santosh Bariyar v. Sate of Maharashtra,®
Influence Lifestyle Sores v. Government of Tamil Nadu,> and CPIO, Supreme
Court v. Subhash Chandra Agarwal.>

VIIl. CONCLUSION

The Naz court hasinvoked the swar aj-driven spirit of the Constitution
and crafted aremarkably progressivejurisprudence on antidiscrimination law. Article
15isset to become one of the key constitutional guarantors of personal autonomy
for vulnerable minorities. It may seem that this judgment does not obviously
benefit Hemanshu, who is Hindu, English-educated, Male, Able-bodied, North-
Indian, Straight, Hindi-speaking and Upper-caste. But should Hemanshu lose his
legs in an accident, or get posted in a non-Hindi speaking/non-Hindu-majority
area, he too will be protected. The Court has recognised that pluralist societies
rarely have permanent majorities or minorities. The Constitution stands for the
principle of minority protection, whoever they might happen to be.

52 Santosh Bariyar v. State of Maharashtra, (2009) 6 SCC 498, 1 89: “The constitutional role
of the judiciary also mandates taking a perspective on individual rights at a higher pedestal
than majoritarian aspirations. To that extent we play a countermajoritarian role.”

5 Influence Lifestyle Stores v. Government of Tamil Nadu, C.S.NO.251 OF 2009 (Madras
High Court), 1 41 available at http://docs.google.com/View?id=dg5pxzvr_544q42v6g2 (Last
visited on November 1, 2009): “It is for the court to review that the majoritarian impulses
rooted in moralistic tradition do not impinge upon individual autonomy. This is the
backdrop of deeper judicial scrutiny of such legislations world over.”

5 W.P. (C) 288/2009 (Delhi High Court), 1 44, available at http://judicialreforms.org/files/
Asset%20decl aration%20judgement.pdf (Last visited on Septemberl, 2009): “[Jludges do
not decide cases by dictates of popularly held notions of right and wrong. Indeed a crucial
part of the judge’'s mandate is to uphold those fundamental values upon which society
organizes itself; here, if the judge were to follow transient ‘popular’ notions of justice, the
guarantees of individual freedoms, entrenched in the Constitution, would be rendered
meaningless.”
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