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adulteryy becausa she lived in Londou, where it took place ; as a person in this great 
city mates in a &ate of cmmparative obscurity a1 to his actions, to what a person does, 
who lives in a leas populous place, where his life is open to continual observation : 
Magna urha magna solitudo. There is nothing in the facts charged to shew that 
Lady Birkwall’amspicion must, of necessity, hwe  been excited, or that the adultery 
might not have taken place without her knowkdge: but supposing that she was 
ac uainted with it, though a husband is bound tn take prompt notice of the infidelity 
of 1 is wife, a d  is liable to  have his neglect of so doing urged against him, wheii 
afterwards seeking his legal remedy ; yet this doctrine is not to be pressed against s 
wife, udeas in very pxticulor cases. 

Even in tfie ease of a husband IC is not invariably expected that he should shew 
the timewhen the charge first came to his knowledge. It might be prudent and 
expedient for &e success of his suit that he should do so, but i t  is not absolutely 
necessary-wmething must he allowed to convenience. Certainly a wife would not 
be justified in living in the same house with her husband’s concubine, sharing the 
turpitude of his crime, and partaking of a polluted bed ; but she might have a reasonable 
hope of his return to her society ; and forbearance under this s p  recuperaridi has 
never yet been held to coastitute a bar to her legal remedy, when every hope of that. 
kind &ould be extinct. I therefore admit this libel to proof. 

Oa the 13th of February, 1818, the libel being fully proved, the Court pronounced 
that Lady Kirkwall was entitled to a divorce, and decreed accordingly. 

[ B O ]  LORD KAWKE w. Coaxr, CALLING H E B S ~  LADY HAWKE. 23rd June, 1819 ; 
Factum of marriage pleaded but 

Effect of imposition of such celebration, i f  actually 
The Court ultimately declined to pronounce for jactitation ; it 

This wtw a suit of jactitation of marriage, broug 6 t by Lord Hawke against Augusta 
Corri, calling herself Lady Hawke. 

On the part of Lady Hawke an allegation was offered in contradiction to the libel, 
pleading the circumstances of an ostensible factum of marriage, had under a special 
licewe obtained, or pretended to be obtained, by Lord Hawke 

Dr. Swabeyand Dr. Daubeny contended that the allegation did not plead a factum 
of marriage as a real and valid marriage, and that such a plea could not be received 
as a &efence in any other form ; that no licence, or record of any, was exhibited ; that 
it oaly averred I‘ t h t  Lord Hawke declared that he had obtained a licence, and that 
he prod& s n  instrument which he said mas a licence.’’ 

On the d e r  side, Dr. Jennsr and Ur. Lushington submitted that if the allegation 
had pleaded a fact of msrriage even less strongly, it was suRLicient to  shift the proof of 
vaW% an ehe other party ; that the averments were sufficient to put Lord Hawke on 
a p m f  Ot nullity a€ marriage ; and if that could effectually be established, their party 
woald be still. entitled t o  the benefit of the facts pleaded, to repel the charge of false 
and mafieiom jactitation. 

@?$.I3 S%dp~ltt--Si~ Walliam Scott. This is a proceeding not very usually adopted 
of l a b  years ; but it has, nevertheless, I presume, a legal existence. It is brought by 
Edward Lord Harvey Hawke   gain st Augusta Elizabeth Corri, calling herself Lady 
Hawke, for jactitation of marriage. The libel states in the first mticle “ that  Lord 
Hawke is in no way married to or united with this lady ” (meaning, as the Court 
pFesumes, neither in fact nor in law) ; “that she has falsely and maliciously boasted 
and reported that  she IS married to him, where’Bas, in fact, no marriage has taken place ; 
and tkgt, OB her being desired to  desist from such conduct she paid no attention, but 
ccurt;iaued, fdsely and maliciously, to boast and report such fact to the no small 
prejudice and injury of the complainant.” The libel goes on to pray “ that  the Court 
will pwonnce that she has been in no manner married to the cornpl~i t i~r~t  ; that  it 
will restsain her from such conduct and condemn her in the costs of the suit.” The 
proceeding ia therefore in the nature of a eriminal suit. To this libel an allegation 
has been given in, which is strictly defansive ; and the Court is always inclined to 
allow grea;t latitude to defensive pleading, unless it clearly appeai-s that the admission 
of the matter cita load to no useful result, which certtbinly does not appear to be the 
case here. 
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16th &q, 18207act i ta t ion  of marriage. 
not sustained in proof. 
practised, quare. 
appearing to have been done originally with the ermission of the party. 

[Discuased and followed, Thompson v. Rmrks, 61893p P. 71. Discussed, Cmlep v. 
Cowley, [I9001 P. 313: affime , 19011 A. C 450.1 
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The allegation pleads “ that in the months of January, February, aiid March, 1814, 
Lord Hawke, being a widower, paid his addresses to Augusta Elizabeth Corri, who 
was then a single woman, that he made proposds of marriage to her which were 
accepted ; that she accompamed him several times to his proctor in Doc-[282]-tor’s 
Commons, for the purpose of procuring a special licence for their marriage, and 
padeularly ou the 19th of March, 1814, she went with him, and that she remained in 
the carriage while be went into the proctor’s office for the express purpose, as he 
declared to her, of obtaining such licence ; that  on his retirrn he informed her that  
the l w c e  would be sent to him in the evening of that day, arid they accordingly 
agreed that the marriage should be solemnized on that same evening at No. 22 Park 
Lane, a house which Lord Hawke had purchased for their future residence ; that  the 
marrhge was accordingly soIemnized pursuant to the rites and ceremonies of the 
Church of Englarid by a priest or minister in holy orders of the Church of England, 
or by a person whom Lord Rawke introduced as such ; that  on this occasion his lord- 
ship produced a mit ten instrument which he stated was the special licence; that the 
marriage by the request of Lord Hawke was kept a secret for some months, but after- 
wards publicly ai-owed ; that they cohabited together at the family mansion of Lord 
Bawke ia Yorkshire, a~ also at Paris, Worthing, and other places, until the month of 
Mareh, 1818, during which time a correspondence occasionally took place between 
them, in whieh he tiniformly directed to her as Lady Hawke,” which letters are 
exhibited, and are couched iu a very strong style of conjugal affection, he signing him- 
self her affectionate husband, &., “and that he directed his children by his former 
wife to address her as their mother.” 

Now supposing this allegation to be true (which the Court i s  for the present bound 
to suppose), nothing can be clearer than that Lord [283] Hawke has publicly and 
privately declared himself to be her husband. The Court entrely agrees with what 
has been said, that  the defence might be sustained without a specific description of 
the fact of marriage, i t  is sufficient for a prim2 facie defence to allege that a fact of 
marriage actually passed ; and the burthen of proof is unquestionably shifted on the 
ather party to shew that any thing has occurred to  invalidate i t ,  especially as he has 
been, as she alleges, the party conducting the whole business throughout, and 1s alone 
in possession of the means of proof. 

Looking at  these facts, i t  is impossible for me not to say that there is abundant 
prim5 facie allegation of the €act which, in the present stage of the proceedings, is all 
that is necessary. How the case may be iu a moral point of view if i t  should prove 
that the person who solemnized the marriage was u o t  a clergyman and the pper not 
alicence, to the knowledge of the party who held them out as such to a person totally 
i p r a n t  of the facts, no reasonable man can doubt. What i t  may be in legal con- 
sideration it is not necessary for me to answer a t  present ; but I am not quite prepared 
+XI say that, a marriage contracted under such circumstances would necessarily he 
pronounced null and void. If the case should arise, which the plea suggests, i t  would 
present 8 question worthy of the best consideration that could be given to i t  for the 
protection of the party abused by such treatment. No case has been cited to  me in 
Nhich it bas been proved or has been laid down that an innocent woman so imposed 
upon would not be entitled to the complete protection of the law. A Court, I think, 
would strain hard to allow her the full benefit of it if she was really the dupe of SO 

cruel an act of imposition. [m] A responsive allegatiori was afterwards given by Lord Hawke, pleading 
the marriage of the defendant with Anthony Philip Corii ; that  she was at that time 
his IawfnI wife, that in 1814 she came to cohabit with him, the said Lord Harvey 
Hawke, and lived with him as his mistress; that he then allowed her to assume his 
mme. It further pleaded a deed of settlement upon her, on their separation, in the 
name of Corri, aud reciting her to he the wife of the said Anthony Philip Corri. 

In objection to this allegation, Dr. Jenner and Dr Lushington submitted that 
this was an  abandonment of the whole case, as it set forth his own profllgacy, and 
that as Lord Hawke had permitted her to use his name there was no ground for the 
suit of jactitation. 

Dr. Blvabey and Dr. Daubeny submitted that cohabitation was no bar to such a 
sqit ;  that a suit of jactitation was the only remedy by which the party could protect 
h h d f  and his family from such an assumption o€ a false relation to himself and to 
them; that it thus becomes in its consequences a marriage cause, in which i t  was 

- 



f HIO. cars. 1LLI LORD HAWHE V .  CORRX 745 

necessaqy to e&&Iish what wgs the real condition of the woman ; that this sufficiently 
appeared from the eontents of the atbgation, aad it was entitled to be admitted rand 
to be conaiderod with the other facts of the case in the final decision of the Court. 

This ia a proceeding in  a cause 
of jactitation of marriage brought by Lord Hawke against a female mho, as he 
represeak, had usurped the title and character of his wife-a proceeding not now 
very familiar to this Court, [BS] bnt which i t  is hound to receive foP the protection 
of persons agaiwt We extreme inconvenience of unjust claims and pretensions to a 
marriage d k h  ktsa RO existence whatever. If a person pretends such a marriage, and 
proclaims it to others, t h e  law considers it as a malicious act, subjecting the party 
against whom & is set up to various disadvantages of fortune and reputation, and 
imposing UPQH &e public (which for many reasons i s  interested in knowing the r e d  
state atjd cardition of the individuals who compose it) an untrue character; inter- 
fering in many possihle consequences with the good order of society, as well as the 
rights of those who are entitled to its protection. It is therefore a fit subject of legal 
redress; and thia redress ir to be obtained by charging the supposed offender with 
having falsely and maliciously boasted of a matnmonial connexion, and upon proof of 
the fact obtaining a sentence enjoiaing him or her to abstain in future from such false 
and injuriom representations, and punishing the past offence by a condemnation in 
the cob& of &e proceeding. 

It is obvious 
thst  the fxt of havtng made any such r 6 p r e ~ ~ ~ a t i ~ n s  msy be denied, in which ease, 
if not proved, the accusation shares the common fate of other unfounded charges ; or, 
secendly, it u q  be admitted that such representations have been made, hut that they 
are true ; for &at a marriage had actually passed, and i n  such a way as to give the 
party a right to claim the benefit of it. In that s t a t e  of things the proceedng 
assurnea another ahape, that of a suit of nullity, and of restitution of conjugd rights, 
on an inquiry ido the fact and [MI validity of such asserted marriage; and i t  will 
depend upon the result of that Inquiry whether the ptwty has falsely pretended, or 
truly awe* such a marriage. I n  the former ewe the Court would pronounce il 
sentence of mdlity and enjoin silence in future. In the latter the Court wouId enjoin 
the awuB5p to raturn &I matrimonmi cohabitation, unless it could be shewn that Borne 
other reason wa interposed to diasolve that obligation A third defence of more rare 
occurrence is that, though no marriage has passed, yet the pretension was fully 
authorized by bhe complainant, a d ,  therefore, though the representation is fake, yet 
it is jnot mdSous,  and cannot be complained of as such by the party who has 
d e n o u d  it. 

Ais far pa I y& see of the present caae it is compounded of the two latter descrip- 
tjlons; for in one part of this female’s defensive plea a marriage is set up,  in the 
athec part hez defence is rested upon the authority given by Lord Hawke, and not 
only g h n ,  but also liberally used by the nobleman himself, and upon various 
wm4ons; where, to speak of it in the gentlest terms, it could hardly have been 
expectad. -re the Court prooeeds farther in this business, which appears in such 
a questionable eharacter, it has a right to know precisely whether both these defences 
are sustained, of whether that of an actual marriage is entirety withdrawn, because 
the course of t h e  Court will be materialky varied by the answer to that question. If 
it is intended th& this msrriaga, as stated in the plea, shall be adhered to (and if i t  
be 1\08, one hardly sees for what reason it found its way here), then the Court is 
bouad to isquire into [28Q the fact of ita validity. If abandoned, then the attention 
of the Court Is confined to the other plea, that of an authority given to claim the title 
of wife, thugk  never married. 

The deewipion given of the marriage certainly insinuates something of a doubt 
rwpectbg its canonical regularity; for it in some degree appears to authorize a 
suspiciar~ &at the licence was a forged instr i Ime~~,  and the o ~ c i a t i n g  minister it mere 
pretender to hoky orders. At the same time, there being no such %drnission, the 
marriage may be perfectly unexceptionable, performed by virtue of an authentic 
licence and by a clergyman regularly ordained. Lord Hawke does not advert a t  all 
to any s d b c t  of marriage; but he asserts that she was a married woman with a 
husband living during his cohabitation with her, and taking that to be an undisputed 
fact, there is an end of any legal consequence belongirig to this marriage, if it  did pass 
in what manner i t  might 

16th Hay, 182o.--J~dg~711-s~~ Wtll.rtxm Scott. 

To a charge of jactitation three different defences may be opposed. 

E. gt A. 1.--34* 
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But i t  is not an undisputed fact, for she aaserts that a t  the time it took place she 
was a single, unmarried woman. What t h e  real state of the case in that respect is 
remains to be shewn. If i t  is as contended, all that the Court has to observe upon it 
at present is that if any such prior marriage was existing, this act, if it  passed, was a 
m o a t  mamountable act of profanation in which the parties, fur no reason whatever, 
beiag adjured in the name of the Supreme Being, and in the moat solemn styh in 
which an oath can be conceived, to declare whether either of tkem knew of any 
imp-t to their marriage, take upon themselves ta declare that there was none, 
though both perfmay well knew that there was an impe-[!B8]diment perfectly 
immpraMe. If that were the real case the Court would be disinclined to stir A finger 
to  relieve either party, both sticking deep in eodem luto. But i f  the facts were 
simply these, that, being a young unmarried woman, she was imposed upon by a 
petended clergyman and a supposititioas licence, the matter might perhaps be deemed 
aa a r g d d e  paint, whether a marriage, had under such an atrocious imposition 
practiced upon her, might not bind the guilty artificer of such fraud. 

Iti seems to be a generally accredited opinion that, if a marriage is had by the 
mim&raticm of a person in the Church who is ostensibly in holy orders, and i s  not 
~ R G W E  or suspected by the parties to be otherwise, such marriage shall be supported. 
Parties who come to be married are not expected to ask for a sight of the minister's 
letters of orders, and if they saw them could not be expected to inquire into their 
aut.he&kity. The same favourable pnncipb might not be unjustly applied on behalf 
d an iameat young w e m a  to this ostensible minister, though offiaating in a private 
heusa, when the offiee is authorized by the special licence, to be performed with just 
%he rn- validity as in a church. And wen if this special licence were false, it &ght 
prrheps be considered by some as likewise an arguable point,  whether the same 
p k i p b w h i e h ,  in favour of innocent parties, supports the act of a pretended clergy- 
-, might not be invoked to uphold the authority of a supposititious instrument of 
bcenm, akuded upon a party, and deceived by so cruel a fraud ; for it can as Little 
be expected that a young woman ahould ascertain the authenticity of the instrument 

n& which her marriage is to pass as the ordination of the minister who is to 
pdow ik Upon sueh pamts I give no further opinion than by saying that the 
Caurt would Itaten, without impatience, to any argument (whethe'r successful or not) 
which h d  for ita object; to protect an innocent young woman against the d e c t  of so 
d e t e s e  a fraud. 

I am to remember that this is her own representation still standing upon her own 
allegation. Am I then to understand that this marriage, so remaining still in plea, 
is, upan thia or any other ground, abandoned 1 The argument, in the direction of it, 
appeared to imply the  conbary ; fer i t  was cmtended, and most justly, that wherever 
L marriage was set up in a cause of thia nature, the Court waa bound to proceed in 
ita inquiry and could not dismiss the auit. But how do any such duties arise if the 
title of marriage is totally waived? It that is withdrawn from the plea the party 
cannot in the same breath call upon the Court to inquire into a fact which is dig- 
e l a i d ,  and try a question in which no real interest remaining is set up.* 

That matter being disposed of, the question then is reduced to the other ground, 
9f an admrity given by Lord Hawke to  tlre defendaat to  use his name during an 
l l ici t  connection between them, which lasted some years; and the fact is not only 
admitted by Lord Hawke, but avowed and asserted in his own plea that he did SO ; 
and there i a  rea-[290l-son in abundance to conclude, from documents produced, that 
the liberg waa not only given, but that he himself clothed her with that charactar in 
all and all situations-in England and abroad-in London and at  hie country 
resideneer-amongst his tradesmen, his neighbours, and his friends-in his intercourses 
of private life, and to the representatives of foreign governments, where i t  was 
necessary to give her a true description to entitle her to a privileged reception in the 
aou&tFies they represented. What is more appalling still, he introduces her to his 
awn children by his &eased lady, as succeeding to her rights and duties, in the care 
and -ent of her unprotected offspring I am mt speaking here of the moral 
meritsor demerits of such facts. No language of mine could be more forcible than 
tbs lmguage of the facts themselves. I am concerned only with their legal quality ; 
and I am bound to say of that, that it  certainly deprives him of a right to complaln 

* Here i t  was tacitly intimated that that part of the plea was waived 
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of BB injury which, if it  exist at all, he has i&icted upon himself ; and this not in a 
moment of indiscretion at once lamented and withdrawn, but puhlicly and privately, 
in habit a d  fop years, without intermission, and in situations where very powerful 
calls of both duty snd decorum might have been expected to impow a restraint. I t  
is difficolt to  maintain that she is liable to a charge of malice for following his own 
autboriaed precsdmts for adopting the chamcter be had conferred upon her-for 
eehoing his awn rrrrsertions-and conforming to  his own course of acting. 

It seems to be E representation, rather insinuated than avowed, that the permission 
wae ginm odg [!BI.I during the cohabi~tion, and, that this having ceased, the 
permission is expired. This may be true, but it does not follow that it is any part 
of the duty of the E ~ c ~ ~ a s ~ ~ l  Court to proclaim its extinction ; that Court is bound, 
in a catlse of jmtihtiion, to see that parties do not asurp the characters of husband 
and wife (ehwaaters sacred and indissoluble) to the injury of the complainant ; but if 
these be no ~ s u r ~ t i a n ,  i f  the title has been so licenced by the ~ t ~ o r i t y ,  and stilg 
more by the example of the compfainant himself, this Court will leave him to relieve 
himself, by his own exertions, from the inconvenience of his own acts, 

It ia, too mwb to expect that, if a person imposes false characters of this nature 
u p n  the world, the Eccfesiastical Court is ta interpose in his behaIf, as soon as the 
c o u s e ~ ~ ~ c ~  of aueh u n € o r ~ n a t e  eonduct begin to assail him f t  looks in vain to 
find mdicious b o ~ a ~ n ~  in lsnguage long authorized, and used by the party himself. 
Persons of swh babita have their quarrels and reconciliations. They likewise change 
these transient wnnections, and the new favourite is privileged with the title of her 
predeaessor. This Court cannot follow them in these variations of humour and 
conduct, and drop all recaIlection of the false character they hsve conferred at the 
moment they think proper to drop it in practice. According to Lord Hnwke’s own 
accoont, he- baa been living for years in an adulterous connection with the wife of 
another man, whom, for the conveniences of that connection, he has every where 
ia t rdueed and qualified a8 kis own. What protection he ma;y find in other Courts 
from the molestation of claims [B2] originating from this imposture, whteh he has 
practiwd u p o ~  the world, is not for me tRt inquire. Ne must fight through the 
diffieqltiies ha hae created ; and in every case he will have the protection to which he 
is leplfy entitled But this Court cannot indulge him with a general exemption 
from all possible inconvenience by pronouncing a sentence of malicious jactitation 
against the rson whom he himself bas tutored to use the language of which he 

PR~cEOR v. PROCTOR. 16th July, 1819.--Dirorce, by reason of adultery, barred by 
the compensatio criminis, committed even after the adultery of the defendant. 

Pefsrrad to, ~L~~~~ v. ~ ~ L ~ ~ ~ ,  1861, 30 L. J. P. 177; 7 Jur. (N. S.) 162;  
4 L. T. 416; Otmy v. Ukuuy, 1888,13 P. D. 148; Symns v Symons, [lS97] P. 175 j 
~~~~~1 v. ~~~~~~~~~~ i1903) P. 258; Evuns v. Euans, r190Gj P, 128; 
~ ~ i ~ ~ ~ t l ~ ~ ~  Y. ~ r o ~ ~ ~ ~ g - ~ ~ ~ l ~ ~ ,  [ 19 131 P. 87 ] 
This waa a case of divorce, by reason of adultery, brought by the husband against 

the -e, in which the principle of recrimination was fully discussed, and with reference 
to acta of the husband subsequent to the c 9 ~ m ~ n ~ e m e n t  of the sui& 

The CMCI was m ued by Dr Srvabey and Dr. Lushington for the husband; by 

~~~-~~ ~~~~~a~ Scott. This is il suit for a divorce, by reason of adultery, 
instituted by Charles Pi-octor, Esq., against Elizabeth Mary Proctor, his wife. The 
libel &&a ‘ttbe marriage of the parties to have taken place on the 13th of September, 
1810, and their cohabitation together from that time until the month of August, 
181P, hey left London for the purpoae of milking a tour on the Contment ; that 
the3 ed on their route, and reached Kapies In January, 1815, whera they 
[2981 remained some time, and during their residence there became acquainted with 
a I&. FwncB, Itn Irish gentleman, with whom they formed an intimate connexion, 
Mr. Frencb being atso on an excursion of pleasure, and having ascertained the destina- 
tion of Mr. and Mrs. Proctor, proposed to accompany them, which was agreed to, and 
they shortly afterwards left Nruples together, and continued so until they reached 
Brussels. Ruring this time the intimacy between Mr. French and Mrs Proctor 
increased, rand several acts coming to the knowledge of Mr. Proctor’s valet, which 

complains. k uit dismissed. 

 ion sustained. “i?’ 

and Dr. JR enner for the wife. 


