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LEX LOCI.

Lex Locr—dAction m England for wrongs commutted wn a Colony
—det of Indemnity by Colonwal Legislature—Repugnancy
to English Lau—11 & 12 Tl 3, ¢ 12, 28 & 29 Vet
¢ 63,5 2

An Act passed by a Colomal Legislature indemnifying persons
against the consequences of anything done in the suppiession of
a 1ebellion 1n the Colony may be pleaded 1n bar to civil proceed-
ngs 1n this country, as such a statute 1s neither contraiy to any
positrie law of this countiy, nor to the prineciples of natural
Justice

The validaty of such a statute 1s not affected by the fact that
the Governoi of the Colony, who necessarily joined in passing
1t, was theieby enabled to indemmify himself from the conse-
quences of 1llegal acts commtted by him

A confiimed Act of the local Legislature lawfully constituted,
whether 1n a settled or conquered Colony, has as to matters within
the competence and the limits of 1ts jurisdiction, the operation
and force of sovereign legislation, though subject to be contiolled
by the Imperial Pailiament

The judgment of the Court was (on June 23rd) delivered
as follows by Willes, J —

This 1s an action complaining of false imprisonment and other
mjuries to the plamtiff by the defendant in the Island of Jamaica
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The plea states 1 eftect that the defendant was Governor of the
Island, that a 1ebellion bioke out there which the Governor and
otheis acting under his authoiity had arrested by force of aims,
that an Act was afterwards duly passed by the Legslatwe of
the Island and 1ecenved the Royal assent, by which, after reciting
the 1ebellion, a proclamation of martial law within certain local
Lints by the Governol, with the advice of a council of war, that
the 1ebellion had been suppressed, and 1muuinent general sacrifice
of Iife thereby aveirted, that the mnlitary, naval, or c1vil autho-
rities may, according to the law of ordinary peace, be responsible
1 peison or purse for acts done 1n good faith for the purpose of
1estoring public peace and quelling the rebellion, and that all
petsons who m good faith and loyal resolve had acted for the
ciuslung of the 1ebellious outbieak ought to be mdemnified and
kept haimless for such then acts of loyalty, 1t was enacted by
the Governor, Legislative Council and Assembly of the Island,
amongst other things, that the defendant and all officers and
other persons who had acted under his authonity, or had acted
bond fide for the puipose and duiing the existence of martal
law, whether done m any district m which martial law was pro-
claimed or not, weire thereby indemmfied i respect of all acts,
matters and things done 1n order to put an end to the 1ebellion,
and all such acts weie ““thereby made and declared lawful, and
weie confiimed 7 The plea further states that the grievances
complaimed of in this action were measures used 1n the suppression
of the 1ebellion, and were reasonably and 1n good faith considered
by the defendant to be pioper for the purpose of putting
an end to, and bond fide done 1 o1der to put an end to the
1ebellion, and so were mcluded 1n the mdemnity  To this plea
the plamntiff demued, and also 1eplied that the defendant, as
Goveinor, was by the law of Jamaica a necessary party to the
mahing of the Act The defendant demuited to that replication,
and 1ssues 1 law were raised upon the validity of the plea and
1eplication, upon which issues the Court of Queen’s Bench gave
judgment for the defendant, whereupon the plamtiff has assigned
eitor The case was very fully aigued at the sittings after
Hilary terma by M1 Quain for the plaintaff, and Mx Mellish for

the defendant, when we took time to consider

It was agreed at the Bar that for the purpose of this aigument
the decision ought to turn upon the Colonial Act, and numerous
objections weie wged against 1its vahdity and effect  Before
discussing  these objections 1 detail, 1t may be convement to
consider generally the condition of the Goveinor of a Colony,
and other subjects of He1 Majesty there, 1 case of open 1ebellion
To a certain extent then duty 1s cleai—to do then best and utmost
m suppressing the iebellion  Dven as to tumultuous assemblies
and nots of a dangerous character, though not approachmg to
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actual rebellion, Tindal, C J , 1n hus chaige to the Bristol grand
Jury on the special commission upon the occasions of the riots in
1832 (Rexr s Pmney (1832), 5 C & P 2062), thus in accordance
with many authorities, stated the law as to piivate citizens  In
the first place, by the common law every pinvate mdividual may
law{ully endeasour of his own authority and without any warrant
o1 sanction of the magistrate to suppress a riot by every means
i his power  He may disperse, o1 assist in dispersing, those
who are assembled, he may stay those who aie engaged n 1t from
executing then puipose, he may stop and prevent others whom
he may see coming up from joining the 1est, and not only has he
the authonity, but 1t 1s his bounden duty, as a good subject
of the King, to pertorm this to the utmost of his ability  If
the 110t be general and dangerous, he may arm himself against
the evildoers to heep peace Such was the opinion of all the
judge~ 1n the reign of Queen Llizabeth 1n a case called the Case
of Aims (see R 1 Inhabitants of Wagan (1749), 1 W Bl 47),
although the judges add that 1t would be more discieet for every
one 1 such a case to attend and be assistant to the justices,
sheriffs, or other ministers of the King in doing this It would
undoubtedly be more advisable so to do, for the presence and
authoiity of the magistiate would restrain the proceeding to such
extremities until the danger was sufficiently 1mmediate, or until
some felony was committed o1 could not be pirevented without
1ecourse to aims, and, at all events, the assistance given by men
who act 1n suboirdination and concert with the civil magistrate
will be more effectual to attan the object proposed than any
efforts however well intended, of separated and disunited indi-
viduals But if the occasion demands immediate action, and
no opportunity is given for procuring the advice or sanction of
the magistrate, 1t 1s the duty of every subject to act for himself
and upon his own responsibility 1n suppressing a riotous wnd
tumultuous assembly, and he may be assured that whatever 1s
honestly done by him in the evecution of that object will be
supported and justified by the common law This perilous duty,
shared by the Governor with all the Queens subjects whether
enil or military, 1s 1n an especial degree incumbent upon him as
bemng entiusted with the powers of Government for preserving
the Iives and property of the people, and the authority of the
Crowa  And 1f such duty euist as to tumultuous assemblies of
a dangerous character the dutv and responsibility i case of
open 1ebellion are heightened by the consideration that the exist-
ence of law 1tself 1s threatened by force of aims and a state
of war agamst the Crown established for the time To act
under such circumstances within the precise linits of the law of
ordinaiy peace 1s a cifficult, and may be an impossible task, wd
to hesitate or tempoiise may entail disastious consequences
Whether the proper as distingmshed from the legal cowse has
been puisued bv the Governor 1n so great a crisis 1t 1s not within
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the provinee of a Court of law to pronounce, not are we called
upon to ofter any judicial opinion as to the lawfulness or pro-
priety of what was done 1n the present case, apart from the
validity and legalising efteet of the Colonial Act It 18 wam-
fest, however, that there may be occasions 1n which the necessity
ol the case demands prompt and speedy action for the maintenance
of law and oider at whatever 11sk, and where the Governor
may be compelled, unless he shrinks from the discharge of para-
mount duty, to esercise de facto powers which the Legis-
lature would assuiedly have confided to him if the emergency
could have been foreseen, tiusting that whateser he has honestly
done ior the safety of the State will be ratified by an Act of
Indemmity and oblivion  Theie miv not be time to appeal to
the Legislatuie for special powers  The Goveinor may have upon
his own responsibility, acting upon the best advice and informa-
tion he can procure at the moment, to arm loyal subjects, to seize
or secuie aims, to intercept munitions of war, to cut off com-
munications between the disaffected, to detain suspected persons,
and even to meet aimed force by aimed force in the open field
If he hesitates the opportunity may be lost of cheching the first
outbreak of insurrection, whilst by vigorous action the conse
quences of allowing the nsuigents to take the field 1n force may
be averted In resorting to strong measures he may have saved
lile and property out of all proportion to the mistakes he mav
honestly commit, under information which turns out to have been
erroneous o1 treacherous The verv efficiencv of his measuies
may dimimsh the estimate of the danger with which he had to
cope, and the danger once past every measure he has adopted
may be challenged as violent and oppressive, and everyone who
advised him or acted under his authority may be called upon in
actions at the suit of individuals dissatisfied with his conduet,
to establish the necessity or regularity of every act in detail by
evidence whach 1t may be against public policy to disclose  (See
the 1ecitals of the Indemmty Act, 41 Geo 3, ¢ 66 ) The bare
htigation to which he and those who acted under his authonty
may be exposed, even 1f defeated by proving the lawfulness of
what was done, may be haiassing and 1uinous  Under these and
Like circumstances, 1t seems to be plainly within the competence
of the Legislatuie, which could have authoiised by antecedent
legislation the acts done as necessary or proper fo1 preserving
the public peace, upon a due consideration of the eircumstances
to adopt and ratify like acts when done, or in the language of
the Iaw under consideration, to enact that they shall be ““ made
and declared lawful and confimed ” Such 1s the effect of the
Act of Indemnity in question, which follows the evample of
similai legislation 1n the Mother Country, and other Dominions
and Colonies of the Ciown In Dngland upon numerous occa-
sions, from the fourteenth centuwiv downwards, similar laws have
been passed after great troubles with the view of indemmifving
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those who took aims to maintain the authonty of the Crown, and
of putting an end to occasions of discord even by way of a
general Act of oblivion, prohibiting e1v1l suits and criminal pro-
secutions 1n respect of acts done in the course of a 1ebellion
Amongst these are 1 Ldw 3 st 1,¢ 1,andst 2 ¢ 3, 14 Ldw 3,
¢ 2,anded 5 Rich 2,8t 1,¢6 11 Rich 2,¢ 1, 21 Rich 2,
¢ 14 7 Hen 4, ¢ 18, 1 Hen 5,¢ 6, 1 Hen 7, c 6, 12
Car 2, ¢ 11 (after the Great Rebellion), 1 Will & M st 2,
c 8, 2Will &M st 2,¢ 13 4+&5Will & M ¢ 19 (after
the 1evolution), 1 Geo 1,st 2, ¢ 39 (after the rising of 1715),
19 Geo 2, c 20, and ¢ 39, s 18 (after the rising of 1745),
reciting as the gist of the matter that it was ‘ reasonable that
acts done for the public service, though not justifiable by the
strict forms of law, should be justified by Act of Parliament ”
The principle of these enactments 1s indemnity for what was done
m zeal for the public service, and a politic oblivion of the troubles
and dissensions of the past, so that, to use the language of the
Act of “grace and general pardon, indemnity, and oblivion,”
passed at the Restoration, “no mention be made thereof in time
to come 1n judgment or judicial proceeding ”

In like manner an Act of Indemnity was passed by the Irish
Parliament after the 1ebellion of 1798, 39 Geo 3, ¢ 3, amended
by 89 Geo 3, ¢ 50, and further enforced by 40 Geo 3, ¢ 89
The earhier Act of the Irish Parliament, 3 Geo 3, ¢ 19, 1s an
nstance, though but shight, of the same hind ~ And sumilar legis-
lation appears to have taken place in the Colonies—for instance,
at the Cape n 1836, 1847, and 1853, in Canada 1n 1838, in
Ceylon 1n 1848, in St Vincent 1n 1862, and 1n New Zealand
in 1865, 1866, and 1867 In 1866 the New Zealand Act was
disallowed by the Crown, and all such legislation 1s subject to
the same control ~ This serzes of piecedents was achnowledged
to exist, but 1t was contended that they were misleading, and
that the Colonial Act was, notwithstanding, either altogether
unauthorised and futile, or at least unavailing as regarded the
defendant, or that, 1f valid, its opeiation was restiicted to the
limits of the Island, and 1ineffectual to bar an action 1n any other
part of Her Majesty s Dominmions  We proceed to consider these
various objections

Doubts were suggested 1 this Court upon what was taken fo
granted in the argument and judgment mn the Court below, namely,
the power of the Crown to create a legislative assembly 1n a settled
Colony  Assuming, but by no means affirming (see the judg-
ment of Beaumont s Barrett (1836}, 1 Moo P C 59, not over-
ruled upon this pomnt 6 State Trials, 1,349, 20 State Trials, 301)
that, as contended for by counsel for the plaintiff, the Colony m
question though originally conquered from the Spaniards, 1s now
to be deemed 2 settled, as distinguished from a conquered o1 ceded
one, we consider these doubts as to the power of the Crown and of
the local Legislature to be unfounded There 1s even gieater
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reason for holding sacred the prerogative of the Crown to con-
stitute a local Legislature in the case of a settled Colony, where
the inhabitants aie entitled to be governed by Lnglish law, thau
m that of a conquered Colony, where 1t 1s only by grace of the
Crown that the privilege of self-goveinment 1s allowed, though
where once allowed 1t cannot be recalled In Colontes distant
from the Mother Country, to which writs to return membeis to
the Imperial Parliament do not run, 1t 1s essential, both for the
due government of the country in dealing with matters best
understood upon the spot, and with emergencies which do not
adniit of delay, and also for giving subjects there resident the
beneht of a voice by their 1epresentatives in the councils by which
they are taxed and governed, that the Crown should have the
power of creating a local parhament  Accordingly, 1t 1s certain
that the Crown has 1n numerous instances granted charters under
which houses of assembly and legislative councils have been
established for the goveinment of Colonies, whether conquered
o1 settled, and that such councils and assemblies have from time
to time made laws suited to the ““ emergencies of the Colony,”
which, of course, include all measures necessary for the conserya-
tion of peace, order, and allegiance theiemn In effect, the m
habitants have been allowed to reserve the power of self-govern-
ment through then representatives in the Colony, subject to the
approval of the Crown and the control of the Imperial Legislatuie
Beckford » Wade (1805), 17 Ves 87, in which the Limitation
Act of Jamaica was held to bar the title and not merely the
remedy, 1s one of many 1instances 1n which the force of such legis-
lation has been recognised here  And its lawfulness was taken
for granted by Loid Wensleydale, 1n the leading case of Rielley
v Carson, m a judgment of the weightiest authouity, de
Livered after two aiguments, the second of which took place before
eleven members of the Judicial Committee, comprising, besides
Lord Wensleydale himself, Lord Lyndhurst, Lord Brougham,
Lowd Cottenham, Loid Campbell, Tindal C T, and D1 Lush
mgton In that judgment Lord Wensleydale, after obsering
that Newfoundland was a settled, not a conquered, colony, added
“To such a Colony there 1s no doubt that the settlers from the
Mother Country carrled with them such poirtion of its common
and statute law as was applicable to their new situation, and also
the 11ghts and immunities of British subjects Thei descen-
dants have, on the one hand, the same law and the same 11ghts,
unless they have been altered by Parliament, and, on the other
hand, the Crown possesses the same pirerogative and the same
powers of government that 1t does over 1ts other subjects, nor
has 1t been disputed 1n the argument before us, and theiefore
we consider 1t as conceded, that the Sovereign hid not merely the
1ight of appointing such magistiates and eshbhshmw such cot
pomtlons and Courts of ]ustlce as he might do by the common
law at home, but also that of creating a local leglslatl\e assembly,



SurrEML Court Drcisions or Javiarca, 1774—1923 1265

with authority subordinate, indeed, to that of Pailiament, but
supreme within the limits of the Colony foi the government of
1ts 1nhabitants

This opinion was reflected upon i the argument, but 1t 1s 1
accordance with just principles of government, with the law laid
down by the text wiiters, mcluding Blackstone, J , 1 Com 107,
105 and 1t has now been drawn into doubt for the fust time We
are satished that it 1s sound law, and that a conhimed Act of
the local Legislatuie, lawtully constituted, whether 1n a seitled
o1 conquered Colony, has, as to matters within 1ts competence
and the limits of its jurisdiction, the operation and force of
sovereign legislation, though subject to "be contiolled by the
Imperial Parhiament The authorities cited for holding void
certain acts of Colonial assemblies ordering imprisonment foi
contempt are 1napplicable, being either cases 1n which theie was
no legislation, or cases in which the only question was whether
the local legislation fulfilled the conditions assumed to be 1mposed
by a goverming Act of the Imperial Parliament, and those con-
ditions were held to have been fulfilled It was further argued
that the Act 1n question was contrary to the principles of Inglish
law, and theiefore void This 1s a vague expression, and must
mean either contraiy to some positive law of England, o1 to
some principle of natuial justice, the violation of which would
induce the Court to decline giving effect even to the law of a
foreign sovereign State In the former pomnt of view, 1t 1s clea
that the repugnancy to Lnglish law, which avoids a Colonial Act,
means 1epugnancy to an Impenal statute, or order made by
authority of such statute, applicable to the Colony by expiess
words ot necessary intendment, and that so far as such 1epugnancy
extends and no fuither, the Colonial Act 18 vord The 28 &
29 Viet ¢ 63, s 2, enacts that Any Colonial Law which
18 o1 shall be 1n any 1espect repugnant to the provisions of any
Act of Parliament extending to the Colony to which such law
majy relate, or repugnant to any order or regulation made under
authority of such Act of Parhament, or having in the Colony
the form and effect of such Act, shall be read subject to such
Act, order or regulation, and shall, to the extent of such re-
pugnancy, but not otherwise, be and remain absolutely void and
noperative  And to 1emove all doubt, s 3 of the same Act
affimatiely enacts that “ No Colomal Law shall be or be deemed
to have been void or 1noperative on the ground of repugnancy to
the law of Lngland, unless the same shall be repugnant to the
provisions of some such Act of Parliament, order, or 1egulation
as aforesard ” To what Act, or order, or regulation then is the
Jamaica Act of indemnity and oblivion repugnant? It was
argued to be repugnant to the Goseinors Act 11 & 12 Will 3
¢ 12, by which any Governor who shall be gwlty of oppressing
anv of Her Majesty’s subjects within his Government, or of any

7T—VOL T1II 13
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othe. crume or offence, ‘“may be tried and pumshed by indiet-
ment beiore the Court of King’s Bench, o1 a special commission
appomnted by the Ciown, and, further, 1emedy 18 provided m
such a case by 42 Geo 3, ¢ 85 The argument therelote 1,
that because the Imperial Legislature has provided that for
oppiession, crime, o1 offence of a (xovernoi, he shall be crimunally
wiswerable m this countiy, therefore, 1t ought to be held m
competent for the local Legislatute to protect him by an Act
ol 1ndemnity o1 oblivion against the civil consequences of exces
sive zeal, however sincere, o1 mistahen exertions, however honest,
1 the suppression of a rebellion  In dealing with this argument,
1t should be borne in mind that upon an mdictment against a
Governos for conduct alleged to be oppressive and erummal e
cumstances, and, above all, motives may be taken into account
which would be excluded 1n deciding the dry question of cil
Lability, and that the proceedings upon such indictment, as
all other criminal cases, would be subject to the control and
resiraint of the Ciown Whether the assent of the Ciown had
pro tanto, the effect of an amnesty, might be a pomt worth
sidering 11 necessary  Supposmg that 1t had not, the proper
coutse to test the alleged crimnal responsibility 1s not by el
action with a suggestion of a possible indietment, but by actual
indietment piesented, 1f the facts wairant such a proceeding If
that coursc cannot be successfully resorted to, the objection of
1s possibility 1s a phantom, and 1f 1t can, the restraint of a enil
aclion cannot affect 1ts success In this point ot view theretore
the operation of the Colonial Acts upon the present action 1s not
“1epugnant fo the law of Lngland Another objection affect-
g the detendant peisonally was, that he was a necessaty paity
to the passing of the Act, and theiefore could take no benefit
thereunder  This objection 1s founded upon a supposed analogs
between legislative and judicial proceedings In the latter as
4 rule, the judgment of an interested judge 1s avoidable and
Liable to be set aside by prohbition, error, or appeal, as the
case may be, but 1t 18 not absolutely void, and persons acting
under the authority of such a judgment befoie 1t 1s set aside by
competent authority, would not be hable to be tieated as ties-
passers This was the opinion of the judges, acted upon by the
House of Lords in Dunes v The Grand Junction Canal C ompany
(1852) 3 H L Cas 786 and in case of necessity, as whete
all the judges of a Court, having exclusive juiisdiction over the
subject matte1, happen to be interested, the objection cannot pre-
vail  (Ibid  and per Lord Cianworth, n Ranger v  Giea
Western Railuay Company (1854), 5 H L Cas 88  The
supposed analogy between judicial and legislative proceedings
18, moreover, impeirfect The (roveinor 1s no moie a paity to
the Colomal Aect than the Legislative Council o1 the House of
\ssembly, o1, n legal theory, every inhabitant of the Island
1epresented therein  If the objection were just in the case of
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the Goveinor, then, by like 1easoning, the Ciown could deinve
no benefit from any Act of Parhament, a 1esult alike contraiy
to experience and reason  The fuither objection to that section
of the Colomal Aet which empowers the Governor for the time
being to decide whether any paiticular Act falls within its pro-
11s10n> does not atise  That section (which follows former piece-
dents does not appear to have been acted upon, and 1s not relied
upon i the plea  Whether 1t be valid 1n this country may depend
upon the fuither question whether 1t onlv affects proceduie and
evidence, o1 authoiises a judgment i rem as to the character
of paiticular \eots It 1s tuirther objected that the Colonial Law
was contiary to natural justice, as being 1etrospective 1n 1its
character and taking away a 11ght of action once vested, and
that for this reason, like a foreign law against natuial justice, 1t
could have no extia-ternntorial force  Retiospectine laws are,
no doubt, primd facie of questionable policy, and contraiy to
the geneiral prineiple that legislation by which the conduct ot
manhkind 1s to be regulated ought, when introduced for the first
time, to deal with future Aects, and ought not to change the
character of past transactions carried on upon the faith of the
then existing law  ““ Leges et constitutiones futuris certum est
dare formam negotus, non ad facta preterita revocari, nisi
nomnatim et de practerito tempore et adhuc pendentibus negotns
cautum sit © Accordingly, the Courts will not ascribe 1etro-
spective force to new laws affecting rights, unless by expiess
words or necessary 1mplication 1t appears that such was the
intention of the Legislatuie But to affirm that 1t 1s naturally
or necessarily unjust to take away a vested nght of action by
Act subsequent, 1s inconsistent both with the common law ol
England and the constant practice of legislation If (for instance,
from the common law) a mere stranger acting without authority
at the time takes upon him to do an act of trespass in the name
and for the benefit of an absent person, such professed agent
becomes liable for his unauthorised act, and a 11ght of action 18
acquired by the person against whom the wiong was committed,
and vet the geneial 1ule of the common law, boirowed from the
civil law, 1s that the person m whose name the act was done may,
if he thinks fit, afterwaids ratify and adopt it Such ratifica-
tion has the effect of a prior authorty, and the result 1s that 1f
the priot authonty of the principal would not have justified
the act, both the agent and the prineipal may be sued as tres-
passers, and that 1f such authoiity would have justified the act,
that 1s 1f the prineipal could lawfully have authorised 1t before-
hand, then the agent 1s also justified by matter ex post facfo,
and the vested 11¢ht of action 1s extinguished  Nor 1s this prin-
ciple applied exelusively to pinate transactions m which, 1l the
act bc unlawful 1n itself, ratification does not fiee the agent
tiom 1esponsibihity It has been equally applied to the exercise

13 2)
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ol sovereign authority wheieby the act ol the agent, though
originally unlawtul, becomes by after ratification an act ot
State, the original 11ght ol action 1s divested, and all avil
liability extinguished A remarkable instance of this occuired
i 1841, when Captain Denman, being sent by the Governor
ol dienra Leone upon an expedition to the Gallinas to recover
{wo Biitish subjects supposed to be kept in slavery by a native
chiet, took upon him, quite apart from the specific object ot
the expedition, and without oiders at the time, to liberate
300 slaves, and to destroy very large quantities ot merchandise
collected 1n slave dealing establishments belonging to foreigners,
who afterwards brought actions 1n this country, which actions,
as 1o the goods at least, would, but for the couise afterwards
taken, have undoubtedly been maintainable The Queens
(rovernnent, however, upon receiving the despatches, ratified and
conlnmed what had been done, and that ratification was rightly
held by the Cowrt of Lxchequer, upon a trial at Bar, to have
the eflect of exempting Captain Denman trom all responsibility

The same law had, in eftect, been acted upon by Lord Stowell,
m Su Home Popham s Case, as to a blochade established with-
out orders and subsequently ratihed (The Rolla (1807, b Rob

Adm 3864 ) The parties 1n these latter cases were foreigners,
but that enrcumstance only touches the power of the Ciown, and
does not affect the question under consideration, whether 1t be
igainst natuial justice, which 1s due to all mankind alike, native
o1 {oreign, that a 11ght of action should be divested by subsequent
confumation of competent authoiity, and 1t 1s clear that sthe
common law of Ingland does not so regard it Tuining to
legislation, the same pimeiple becomes more mamfest from the
multitude of instances 1n which 1t has been applhed  The
statute book of every Parhament 1n this century (beginning with
41 Geo 3,c¢ 66, for indemmiiying against actions for the airest
of peisons suspected of treason) contains an Aect or Acts of m

demnity, or otheiwise 1etrospective, by which numerous rights
of action have been swept away One nstance of retrospective
legislation, obviously just, to render valid the acts of persons
who had fallen honestly into erior, and by which infinite actions
were killed 1n embryo, may suffice  When the result of the judg

ment, finally affitmed by the House of Lords (The Queen

Willis (1844, 10 C1 & F 534), was to declare null and void
numerous mairiages celebiated in Ireland by Piesbytenan
mwimsters and others not episcopally ordained, one effect of the
decision was to disclose, by the new lights thrown upon the 1ela
tions of famulies, previously supposed to be legitimate, a prospect
of vast and interminable litigation, springing from a host of
vested 11ghts of action of every deseription  This 1esult was
aveited (m so far as 1t was possible, without making persons
liable to pirosecution who weie not so hiable before by the Acts
5&6Viet ¢ 113, 6 &7 Viet ¢ 39 and 7 & 8 Viet ¢ 81,s 83
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By these beneficial and just statutes the past maiiiages were
ratihed and conhiimed as trom the beginning, for it was n terms
enacted that they should “be adjudged and tahen to hue been
and to be’ ol the same foice and effect as 1f canomically had
and solemnized A more general Act was atterwards passed to
tender valid certam mairiages celebrated abroad, upon which
doubt had been thiown by the same decision (12 & 13 Viet
c 68,5 20) Indeed, 1t would fill a long chapter in history to
enumerate all the instances of retrospective legislation The
1etrospective Attainder Acts of earlier tames, when the principles
of law were not so well undeistood or so closely 1egarded as 1n
the present day, and which are now looked upon as barbarous,
and loosely spoken ot as ex post facto laws, were of asubstantially
different chaiacter  They did not confirm 1rregular acts, but
vouded and punished what had been lawful when done  Black-
stone, J , 1 Com 46, desciibes laws ex post facto of this objec-
tionable class as those by which, “ after an action indifferent 1n
itself 1s commutted, the Legislature then for the hist time declares
1t to have been a ciime, and infliets a punishment upon the person
who has commatted 1t Heze 1t 1s 1impossible that the partv could
foresee that an action, innocent when 1t was done, should be
afterwards converted to guilt by a subsequent law, he had there-
fore no cause to abstain from 1t, and all pumshment for not
abstaining must, of consequence, be cruel and unjust * The same
distinetion was elaborately pointed out in the judgment of the
Supreme Court of the United States, cited as an authority for
the plaintaifi  In that case (Calder v Bull (1798), 3 Dal 389),
1t was held that an Aect of the State of Connecticut passed to set
aside a decree of a Court of Probate and grant a new heaiing was
valid, though the effect was ultimately to depiive the paity in
whose favour the fiist decision was made of the benefit of the
deciee  The case 1s chiefly valuable for the opinions expressed
by the judges upon the constiuction of an express prohibition
n the Federal Constitution, viz , ““ that no State shall pass any
ex post facto law ”’ The opinion of the Supreme Court 1s sum-
matised 1 the following passage of the judgment of Chase, J ,
at p 3891 —

Every ex post facto law must necessaiily be 1etiospective,
but every retrospective law 1s not an ex post facto law  The
foimer only are prohibited Every law that takes awav o1
1mpau> rights vested agreeably to evisting laws 1s retiospective
and 1s generally unjust, and may be oppressive, and 1t 15 a good
general rule that a law should have no retrospect, but there
are cases 1 which laws may justly, and for the benefit of the
community, and also for individuals, relate to a time antecedent
to then commencement, as statutes of oblivion or of paidon
They ate certainly retrospective, and hteially both concermng
and after the facts committed But I do not consider any law
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ex pos! faclo withm the prolubition that molliies the rigour of
the crimmal law, but only those that cieate o1 aggiavate the
crime, o1 1ncrease the punshment, o1 change the 1ules of evidence
tor the purpose of comviction  Ivery law that 18 to have an
oparation betore the making thereot, or to commence at an ante-
cedent tume, as to save tuue from the Statute of Limitations, or
to excuse acts which weie unlawtul betore committed and the
like, 15 1et1ospective  But such laws may be proper o1 necessary,
as the case mav be Theie 15 a great and apparent difference
between making an unlawful act lawful, and the making an
mnocent act erumnnal and punishing 1t asaaume ”  And he adds,
at p 393 “I admut an act unlawful i the beginning may n
sonie cases become lawiul by matter of after fact ” Besides this
leading case of Calder v Bull (1798),3 Dal 389, there are many
decisions 1 the Supieme Court upon the same subject, the result
of which 1s that a State law may be 1etrospective 1 1ts character,
and may dnvest vested 11ghts, and yet not violate the constitution
of the United States, unless 1t also impans the obligation of
contidets, this being in terms thereby prolibited  (The Charles
Ruer Biudge x The Warren Bridge (1837), 11 Peters, 423 )
The authonty of the Supreme Court of the Umted States, so
much 1elied upon for the plamntiff as illustrating the general
prmeiples of law upon which the decision of this question depends,
thus tuins out upon exanunation to be so far favourable to the
validity of the Colonial Aect In fme, allowing the geneial
mexpediency of 1etiospective legrslation, 1t cannot be pronounced
natuially o1 necessanily unjust Theie mav be occasions and
cucumstances ivolving the safety of the State, o1 even the con-
duct of individual subjects, the justice of which prospective laws
made for ordinary occasions and the usual evigencies of society
tor want of prevision fail to meet, and 1n which the evecution of
the law as 1t stood at the tume may nvolve piactical puble
meonventence and  wiong—summum jus  Summa njura
Whether the circumstances of the paiticular case aie such as to
call tor special and exvceptional remedy 1s a question which must
m each case mvolve matter of policy and discretion ht for debate
and decision 1 the Parhament which would have had jurisdiction
to deal with the subject-matter by prelinunaiy legislation, and
as to which a Couit of ordinary municipal law 1s not commissioned
to mquite o1 adjudicate  As for the authornities referred to
llustration ol thius objection, Follwtt v Ogden (1789),1 H Bl
124, 8 (", 3T R 720, was the case ol an Act of attainder
ot a 10yalist by the New Jersey Legislature after the declaiation
and before the 1ecogmtion of 1independence, and was decided
pattly on the ground that New Jersey was not a sovereign dtate
at the time, and paitly on the giound that the penal laws of one
countiy aie not taken notice of m another  Tolff v Ourxholm
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(1817), 6 M & S 92, was the case of an act of conhseation, as
prize, of a debt by o foreign Groveinment contrary to the law of
nations  Another instance mught be given of foreign law not
recarded elsewheie, vz, 1evenue laws relating to the customs,
which, for some reasons not very obvious, have been put out of
consideration, except 1n instances where they affected the essen-
til foum of contract These cases aie all, for obvious 1easons,
exceptional  The last objection to the plea of the Colomal Act
Was of a more technical character, that assuming the Colomal
Act to be valid 1n Jamaica and a defence thee, 1t could not have
the extia-ternitornal effect of taking away the 11ght of action m
an English Court This objection 1s founded upon a miscon-
ception of the tiue chaiacter of a civil o1 legal obhigation and
the corresponding 11ght of action  The obligation 1s the prn-
eipal, to which a nght of action in whatever Court 1s only an
accessory, and such accessory, according to the maxim of law,
tollows the principal, and must stand or fall therewith Que
accessoi aum  locum oblinent extinguuntw cum principales 1¢s
preempta sunt A nght of action, whether 1t arse fiom con-
tiact goveined by the law of the place, o1 wrong, 1s equally the
creature of the law of the place, and suboidinate thereto  The
terms of the contract o1 the chaiacter of the subject matter masy
show that the parties intended then bargain to be governed by
some other law, but, primd facie, 1t falls under the law of the
place wheie 1t was made And in like manner the cival Liability
ansing out of a wrong dernves its birth from the law of the place,
and 1ts character 1s determined by that law  Theiefore an act
commutted abroad, if valid and unquestionable by the law of the
count1y where 1t 1s done, cannot so fai as civil hiability 1s con-
cerned be drawn 1n question elsewheie, unless 1t 1s by foice of
some distinet 1ndependent legislation, superadding a hability
other than and besides that incident to the act itself In this
1espect no sound distinction can be suggested between the civil
Inbility 1n respect of a contiact goveined by the law of the place
and a wiong

The Courts of this country are said to be more open to adnut
actions founded upon foieign transactions than those of an
Euiopean country, but there are 1estrictions in respect of locality
which exclude some foreign causes of action altogether, namely,
those which would be local if they arose in Dngland, such as
tiespass to land (Doulson v Mathews (1792),4 T R 503), and
even with iespect to those not falling within that deseription
our Coutts do not undertahe universal jurisdiction  Asa geneial
1ule, m order to found a suit in Lngland for a wrong alleged to
have been commntted abroad, two eonditions must be fulfilled
Fut the wiong must be of such a character that 1t would have
been actionable 1f commtted m Cngland, therefore in The Halley
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(1868), 5 Moo P C (N 8262, the Judicial Commuttee pro-
nounced against a suit 1n the Admmualty founded upon a habihty
by the law of Belgium for collision caused by the act of u pilot
whom the shipowner was by that law compelled to employ, and
for whom, therefoie, as not being his agent, he was not 1espon-
sible by English law  Secondly, the act must not have heen
justihable by the law of the place where 1t was done  Therefore
in Blads Case and Blad v Bamfield (1673), 3 Swanst 603,
Loid Nottingham held that a seizure n Iceland authonised by
the Danish Government, and valid by the law of the place, could
not be questioned by civil action m England, although the plam-
tiff, an Englishman, insisted that the seiziie was 1 violation of
a tieaty between thus country and Denmaik—a matter proper for
1emonstrance, not litigation  And i Dobree v Napwer (1836),
2 Bing N C 781, Admiral Napier having, when 1n the service
ol the Queen of Poitugal, captured i Poituguese waters an
English ship bieahing blockade, was held by the Court of Common
Pleas to be justihed by the law of Portugal and of nations, though
his serving under a foreign piince was contrary to English law,
and subjected him to penalties under the Foieign Enlistment Act
And 1 The Queen v Lesley (1860), 29 L J M C 97, an
munpusonment 1 Chih on board a Buitish ship, lawful there,
was held by Eile, C J , and the Court for Ciown Cases Reserved,
to be no ground for an indictment here, there being no mdepen-
dent law of this country maling the act wrongful or eriminal
As to foreign laws affecting the hiability of paities in respect of
bygone tiansactions, the law 1s clear that 1f the foreign law
touches only the 1emedy o1 procedme for enfoicing the obliga-
tions, as 1n the case of an ordinairy statute of limitations, such
law 1s no bar to an action in this country, but if the foreign law
extinguishes the right, it 1s a bar in this countiy equally as if
the extinguishment had been by a 1elease of the paity or an et
of om own Legislatwie This distinetion 1s well 1illustiated on
the one hand by Huber v Steme (1835), 2 Bmg N C 202,
where the Fiench law of five years’ preseription was held by the
Court of Common Pleas to be no answer 1n this countiv to an
action upon a French promussory note, because that law dealt
only with procedure and the time and manner of suit (fempus
el modum actionis wstitutende), and did not aftect the obligr-
tion of the contiact (valorem contfractus) and on the other hand,
by Potter v Brown (1804), 5 East, 124, wheie the diawer of a
bill at Baltimore upon England was held dischaiged fiom s
hability for the non-acceptance of a bill here by a certihcate m
bankiuptey under the law of the United States of Ameiica the
Court of Queens Bench adopting the geneial rule laid down
by Lord Mansfield in Balantine v Golding (1784, Cooke s Bank

Law, 487, and ever since recognised, that “what 1s a dischuge
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of a debt m the countiy wheie 1t 1s contracted 1s a dischaige of
it everywheie ’ o that wheie an obligation by contraet to pas
a debt or damages 1s dischaiged and avoided by the law of the
place wheie 1t was made, the accessory 11ght of action i every
Cowrt open to the creditor unquestionably falls to the giound
And by stuiet parity of 1easoning, where an obligation ex delicto
to pay damages 1s dischaiged and avoided cases may possibls
arise 1 which distinet and independent 1ight, or habilities, o1
defences are created by positive and specific laws of this country
1n 1espect of foreign transactions, but theie 1s no such law (unless
1t be the Governois Act, alieady discussed and disposed of)
ap}licable to the present case It may be proper to remark, before
quitting this part of the subject, that the Colonial Act could not
be overruled upon either of these two latter grounds of objection
without laying down that no foreign legislation could avail to
take away civil Lability heie mn respect of acts done abroad, so
that for instance, 1f a foreign country after a gieat 1ebellion o1
cnvil wal wele to pass a general Act of oblivion o1 mndemmity
buryng 1n one grave all legal memory alike of the hostilities, and
even the pinate retaliations which are the sure results of anaichy
and violence, 1t would, 1f the argument of the plantiff prevailed,
be competent for a mumeipal Court of any other countiy to
condemn and disregard as natwially unjust or techmically n
effectual the law of a sovereign State disposing upon the same
constitutional prineiples as have actuated our own Legislatue
of matters ar1sing within 1its ternitory—a course which to adopt
would be an unpiecedented and mischievous violation of the
comtity of nations

We have thus discussed the validity of the defence upon the
onlv question aigued by counsel touching the effect of the
Colonial Act, but we are not to be undeistood as thereby mti-
mating anv opinion that the plea might not be sustained upon
mote general grounds, as showing that the acts complamed of
wele mcaident to the enforcement of martial law It 1s, howeve ,
unnecessary to diseuss this further question, because we are of
opinion with the Court below that the Colonial Act of Indemnity
even upon the assumption that the acts complamned of weie
originally objectionable, fuinishes an answer to the action  The
judgment of the Court of Queens Bench foi the defendant was
nght, and 1s affirmed

(Phallips v Eyre (1870), 40 L T Q B 28, Kelly, C B
Maitin, B, Willes, J , Channell, B, Pigott, B, Brett, J , and
Cleasby, B, Exchequer Chamber )



