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LEX LOCI.

Le\ Loci—Action m England for wrongs committed in a Colony 
—Act of Indemnity by Colonial Legislatuie—Repugnancy 
to English Lau—11 <f 12 Will 3, c 12, 28 d 29 T ict 
c 63, s 2

Ail Act passed by a Colonial Legislatuie indemnifying peisons 
against the consequences of anything done m the suppiession of 
a lebellion m the Colony may be pleaded m bai to mil pioceed- 
mgs m this countiy, as such a statute is neithei contraij to ain 
positive law of this countiy, noi to the pnnciples of natuial 
justice

The validity of such a statute is not affected by the fact that 
the Governoi of the Colony, who necessarily joined m passing 
it, was theieby enabled to indemnify himself from the conse­
quences of illegal acts committed by him

A confhmed Act of the local Legislature lawfullj constituted, 
whethei m a settled or conquered Colony, has as to matters within 
the competence and the limits of its junsdiction, the operation 
and force of sovereign legislation, though subject to be contioiled 
bj. the Imperial Pailiament

The judgment of the Court was (on June 23rd) deliveied 
as follows by Willes, J —

This is an action complaining of false lmpnsonment and othei 
injuiies to the plaintiff by the defendant in the Island of Jamaica
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The plea states m effect that the defendant was Governor of the 
Island, that a lebelhon bioke out there which the Governor and 
otheis acting undei Ins aulhonty had ariested by force of aims, 
that ail Act was afteiwaids duly passed by the Legislatuie of 
the Island and leceived the Royal assent, by which, aftei leciting 
the lebellion, a pioclamation of martial law within ceitain local 
limits by the Governoi, with the advice of a council of war, that 
the lebellion had been suppiessed, and imminent general sacrihce 
ol life theieby aveiled, that the nnlitaiy, naval, oi civil autho­
rities may, accoidmg to the law of oidmary peace, be responsible 
in peison oi puise foi acts done m good faith for the purpose of 
lestoung public peace and quelling the rebellion, and that all 
peisons who in good faith and loyal resolve had acted for the 
ciuslnng of the lebelhous outbieak ought to be indemnified and 
kept haimless for such then acts of loyalty, it was enacted by 
the Governor, Legislative Council and Assembly of the Island, 
amongst other things, that the defendant and all officers and 
othei persons who had acted undei his authonty, or had acted 
bona fide for the puipose and dining the existence of martial 
law, whethei done in any district m which martial law was pio- 
clamied oi not, vveie theiebv indemnified in respect of all acts, 
matteis and things done in oidei to put an end to the lebellion, 
and all such acts vveie “thereby made and declaied lawful, and 
vveie continued ” The plea fuithei states that the grievances 
complained of in this action vveie measures used in the suppression 
of the lebellion, and were reasonably and in good faith considered 
by the defendant to be piopei foi the purpose of putting 
an end to, and bond fide done m oidei to put an end to the 
lebellion, and so were included m the indemnity To this plea 
the plaintiff demuned, and also leplied that the defendant, as 
Goveinoi, was by the law of Jamaica a necessaiy party to the 
making of the Act The defendant demuned to that replication, 
and issues m law were raised upon the validity of the plea and 
leplication, upon which issues the Court of Queen’s Bench gave 
judgment foi the defendant, vvhereupon the plaintiff has assigned 
enoi The case was very fully aigued at the sittings after 
Hilaiy teim by Mi Quain foi the plaintiff, and Mi Mellish foi 
the defendant, when we took time to considei

It was agreed at the Bar that foi the purpose of this aigument 
the decision ought to turn upon the Colonial Act, and numerous 
objections vveie uiged against its validity and effect Before 
discussing these objections m detail, it may be convenient to 
consider geneially the condition of the Goveinoi of a Colony, 
and other subjects of Hei Majesty theie, in case of open lebellion 
To a certain extent then duty is cleai—to do then best and utmost 
in suppiessmg the lebellion Even as to tumultuous assemblies 
and riots of a dangeious chaiacter, though not approaching to
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actual rebellion, Tindal, C J , in Ins cliaige to the Bristol grand 
jury on the special commission upon the occasions of the riots in 
1832 (Rex v Pinney (1832), 5 C A I’ 2b2), thus in accoidance 
with many authonties, stated the law as to pnvate citizens 1 In 
the hrst pi ice, b> the common law e\eiy pnvate individual may 
lawfully endeavoiu of Ins own authority and without any warrant 
oi sanction of the magistrate to suppiess a riot by every means 
in his povvei He may dispeise, oi assist in dispersing, those 
who aie assembled, he may stay those who aie engaged in it fiom 
executing then puipose, he may stop and prevent others whom 
he may see coining up fiom joining the lest, and not only has he 
the authonty, but it is his bounden duty, as a good subject 
of the King, to peiionn this to the utmost of Ins ability If 
the not be general and dangerous, he may arm himself against 
the evildoeis to keep peace Such was the opinion of all the 
judges in the reign of Queen Elizabeth in a case called the Case 
of Anns (see R v Inhabitants of II igan (1749), 1 W B1 47), 
although the judges add that it would be more discieet for every 
one in such a case to attend and be assistant to the justices, 
shenffs, or othei ministers of the King in doing this It would 
undoubtedly be moie advisable so to do, for the presence and 
authonty of the magistiate would restrain the proceeding to such 
extremities until the danger was sufficiently immediate, or until 
some felony was committed oi could not be pi evented without 
lecourse to aims, and, at all events, the assistance given by men 
who act in subordination and concert with the civil magistrate 
will be moie effectual to attain the object proposed than any 
effoits however well intended, of separated and disunited indi­
viduals But if the occasion demands immediate action, and 
no opportunity is given for piocurmg the advice or sanction of 
the magistrate, it is the duty of every subject to act foi himself 
and upon his own responsibility m suppressing a riotous ind 
tumultuous assembly, and he may be assured that whatevei is 
honestly done by him in the execution of that object will be 
supported and justified by the common law This penlous duty, 
shared by the Governor with all the Queens subjects whether 
civil oi military, is in an especial degree incumbent upon him as 
being entiusted with the powers of Government foi preseivmg 
the lives and pioperty of the people, and the authority of the 
Ciown 4nd if such duty exist as to tumultuous assemblies of 
a dangerous charactei the dutv and responsibility m case of 
open lebellion are heightened by the consideration that the exist­
ence of law itself is threatened by force of aims and a state 
of war against the Crown established foi the time To act 
undei such circumstances within the precise limits of the law of 
ordinal > peace is a difficult, and may be an impossible task, md 
to hesitate or temponse may entail disastious consequences 
Whethei the pioper as distinguished from the legal couise has 
been puisued bv the Governoi in so great a crisis it is not within



the province oi a Couit ot law to pronounce, noi are we called 
upon to offei any judicial opinion as to the lawfulness or pro- 
pnety of what was done in the present case, apart from the 
validity and legalising effect of the Colonial Vet It is mani­
fest, howevei, that theie may be occasions in which the necessity 
oi the case demands prompt and speedy' action for the maintenance 
of law and oidei at whatever lisk, and where the Governor 
may be compelled, unless he shrinks from the discharge of para­
mount duty, to exeicise de facto powers which the Legis­
lature would assuiedly have confided to him if the emergency 
could have been foreseen, tiusting that vvhate\ei he has honestly 
done foi the safety of the State will be ratified by an let of 
Indemnity and oblivion Theie miv not be time to appeal to 
the Legislature for special powers The Goveinoi may have upon 
his own responsibility, acting upon the best advice and informa­
tion he can piocuie at the moment, to arm loyal subjects, to seize 
or secuie aims, to intercept munitions of war, to cut off com­
munications between the disaffected, to detain suspected persons, 
and even to meet aimed force by aimed force m the open field 
If he hesitates the opportunity may be lost of checking the first 
outbreak of insurrection, whilst by vigorous action the conse 
quenees of allowing the msui gents to take the field in force may 
be averted In resorting to strong measures he may have saved 
life and property out of all proportion to the mistakes he mav 
honestly commit, undei information which turns out to have been 
enoneous oi treacheious The verv efficiency of his measuies 
may diminish the estimate of the danger with which he had to 
cope, and the danger once past every meastue he has adopted 
may be challenged as violent and oppressive, and everyone who 
advised him or acted undei his authonty may be called upon in 
actions at the suit of individuals dissatisfied with his conduct, 
to establish the necessity or regularity of eveiy act in detail by 
evidence which it may' be against public policy to disclose (See 
the lecitals of the Indemnity Vet, 41 Geo 3, c 66 ) The bare 
litigation to which he and those who acted undei his authonty 
may be exposed, even if defeated bv proving the lawfulness of 
what was done, may be haiassmg and lumous Under these and 
like circumstances, it seems to be plainly within the competence 
of the Legislatuie, which could have authonsed by antecedent 
legislation the acts done as necessary or proper foi preserving 
the public peace, upon a due consideration of the circumstances 
to adopt and ratify like acts when done, or in the language of 
the law under consideration, to enact that they shall be “ made 
and declared lawful and confiimed ” Such is the effect of the 
Act of Indemnity in question, which follows the example of 
similai legislation in the Mother Country, and other Dominions 
and Colonies of the Ciown In England upon numerous occa­
sions, from the fourteenth centuiv downwards, sinnlai laws have 
been passed aftei great troubles with the view of indemnifying

1262 Supreme Court Decisions of Jamaica, 1774—1923



Supreme Colrt Decisions or Jamaica, 1774—1923 1263

those who took aims to maintain the authonty of the Crown, and 
of putting an end to occasions of discord even by way of a 
geneial Act of oblivion, prohibiting civil suits and criminal pro­
secutions in respect of acts done in the course oi a lebellion 
Amongst these aie 1 Ddw 3 st 1, c 1, and st 2 c 3, 14 Edw 3, 
c 2, and c 3 5 Rich 2, st 1, c 6 11 Rich 2, c 1, 21 Rich 2, 
c 14 7 Hen 4, c 18, 1 Hen 5, c 6, 1 Hen 7, c 6, 12 
Cai 2, c 11 (aftei the Great Rebellion), 1 Will & M st 2, 
c 8, 2 Will HI st 2, c 13 4 & 5 Will &, M c 19 (after 
the levolution), 1 Geo 1, st 2, c 39 (after the rising of 1715), 
19 Geo 2, c 20, and c 39, s 18 (aftei the rising of 1745), 
reciting as the gist of the matter that it was “ reasonable that 
acts done foi the public service, though not justifiable by the 
strict forms of law, should be justified by Act of Parliament ” 
The principle of these enactments is indemnity for what was done 
m zeal foi the public serv ice, and a politic oblivion of the troubles 
and dissensions of the past, so that, to use the language of the 
Act of “grace and general pardon, indemnity, and oblivion,” 
passed at the Restoration, “ no mention be made thereof in time 
to come m judgment or judicial proceeding ”

In like manner an Act of Indemnity was passed by the lush 
Parliament after the lebellion of 1798, 39 Geo 3, c 3, amended 
by 39 Geo 3, c 50, and fuither enforced by 40 Geo 3, c 89 
The earlier Act of the Irish Parliament, 3 Geo 3, c 19, is an 
instance, though but slight, of the same kind And similar legis­
lation appears to have taken place m the Colonies—for instance, 
at the Cape in 1836, 1847, and 1853, in Canada m 1838, m 
Ceylon in 1848, m St Vincent in 1862, and in New Zealand 
m 1865, 1866, and 1867 In 1866 the New Zealand Act was 
disallowed by the Crown, and all such legislation is subject to 
the same control This senes of piecedents was acknowledged 
to exist, but it was contended that they were misleading, and 
that the Colonial Act was, notwithstanding, either altogether 
unauthorised and futile, or at least unavailing as regarded the 
defendant, oi that, if valid, its opeiation was restncted to the 
limits of the Island, and ineffectual to bai an action in any othei 
part of Her Majesty s Dominions We pioceed to consider these 
various objections

Doubts were suggested m this Court upon what was taken foi 
granted m the argument and judgment m the Couit below, namely, 
the power of the Crown to create a legislative assembly m a settled 
Colony Assuming, but by no means affirming (see the judg­
ment of Beaumont v Banett (1836), 1 Moo P C 59, not over­
ruled upon this point 6 State Trials, 1,349, 20 State Trials, 301) 
that, as contended for by counsel for the plaintiff, the Colony m 
question though originally conquered from the Spaniards, is now 
to be deemed a settled, as distinguished from a conquered oi ceded 
one, we consider these doubts as to the power of the Crown and of 
the local Legislature to be unfounded There is even gieater
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reason for holding sacred the prerogative of the Crown to con­
stitute a local Legislature in the case of a settled Colony, where 
the inhabitants aie entitled to be governed by English law, than 
in that of a conquered Colony, where it is only by grace of the 
Ciown that the privilege of self-government is allowed, though 
where once allowed it cannot be recalled In Colonies distant 
from the Mother Country, to which writs to return membeis to 
the Iinpenal Parliament do not run, it is essential, both foi the 
due government of the country m dealing with matters best 
understood upon the spot, and with emergencies which do not 
admit of delay, and also for giving subjects there resident the 
benefit of a voice by their lepiesentatives in the councils by which 
they aie taxed and governed, that the Crown should have the 
povvei of creating a local parliament Accordingly, it is certain 
that the Crown has in numerous instances granted charters under 
which houses of assembly and legislative councils have been 
established for the government of Colonies, whether conquered 
oi settled, and that such councils and assemblies have from time 
to time made laws suited to the “ emergencies of the Colony,” 
which, of course, include all measures necessary for the conserva­
tion of peace, order, and allegiance theiein In effect, the m 
habitants have been allowed to reserve the power of self-govern­
ment through then representatives in the Colony, subject to the 
approval of the Crown and the control of the Imperial Legislatuie 
Bechford v Wade (1805), 17 Ves 87, m which the Limitation 
Act of Jamaica was held to bar the title and not merely the 
remedy, is one of many instances m which the force of such legis­
lation has been recognised here And its lawfulness was taken 
foi gianted by Loid Wensleydale, m the leading case of Kielleif 
v Cat son, in a judgment of the weightiest authonty, de 
livered after two aiguments, the second of which took place befoie 
eleven membeis of the Judicial Committee, comprising, besides 
Lord Wensleydale himself, Lord Lyndhurst, Loid Brougham, 
Loid Cottenham, Loid Campbell, Tmdal C J , and Di Lush 
mgton In that judgment Loid Wensleydale, aftei obseiving 
that Newfoundland was a settled, not a conquered, colony , added 
“ To such a Colony there is no doubt that the settlers from the 
Mothei Countiy earned with them such poition of its common 
and statute law as was applicable to their new situation, and also 
the lights and immunities of British subjects Then descen­
dants have, on the one hand, the same law and the same lights, 
unleso they have been alteied by Parliament, and, on the other 
hand, the Crown possesses the same pieiogative and the same 
povveis of government that it does ovei its othei subjects, nor 
has it been disputed m the aigument before us, and theiefoie 
we considei it as conceded, that the Soveieign hid not merely the 
light of appointing such magistiates and estiblishmg such coi 
poiations and Courts of justice as he might do by the common 
law at home, but also that of ci eating a local legislative assembly,.



&UPREML Gouri Decisions of Jamaica, 1774—1923 1265

with authority subordinate, indeed, to that of Parliament, but 
supieme within the limits of the Colony foi the government of 
its inhabitants

This opinion was rejected upon in the argument, but it is in 
accoidance with just pnnciples of government, with the law laid 
down b> the text wliters, including Blackstone, J , 1 Com 107, 
108 and it has now been drawn into doubt foi the hist time We 
aie satisfied that it is sound law, and that a continued Act of 
the local Legislatuie, lawfully constituted, whethei in a settled 
oi conquered Colony, has, as to matters within its competence 
and the limits of its jurisdiction, the operation and force oi 
soieieign legislation, though subject to be contiolled by tin 
Imperial Parliament The authorities cited for holding void 
ceitain acts of Colonial assemblies ordering imprisonment foi 
contempt are inapplicable, being either cases in which theie was 
no legislation, or cases in which the only question was whether 
the local legislation fulfilled the conditions assumed to be imposed 
bj a goiernmg Act of the Impenal Parliament, and those con­
ditions were held to have been fulfilled It was further argued 
that the Act m question was contrary to the principles of English 
law, and theiefore \oid This is a vague expression, and must 
mean either contraiy to some positive law of England, oi to 
some punciple of natuial justice, the violation of which would 
induce the Court to decline giving effect even to the law of a 
foreign soteieign State In the formei point of \iew, it is cleai 
that the repugnancy to English law, which avoids a Colonial Act, 
means lepugnancy to an Impenal statute, or order made by 
authontv of such statute, applicable to the Colony by expiess 
words oi necessary intendment, and that so far as such lepugnancy 
extends and no fuithei, the Colonial Act is \oid The 28 & 
29 Viet c 63, s 2, enacts that Any Colonial Law which 
is oi shall be m any lespect repugnant to the pronsions of any 
Act of Parliament extending to the Colony to which such law 
maj relate, or repugnant to any order or regulation made under 
authontj of such Act of Parliament, or having m the Colony 
the form and effect of such Act, shall be read subject to such 
let, ordei or regulation, and shall, to the extent of such re­
pugnancy, but not otherwise, be and remain absolutely void and 
mopeiatne And to lemove all doubt, s 3 of the same Act 
affiimativ ely enacts that “ No Colonial Law shall be or be deemed 
to haie been void or inoperative on the ground of repugnancy to 
the law of England, unless the same shall be repugnant to the 
provisions of some such Act of Parliament, order, or legulation 
as afoiesaid ” To what Act, or order, or regulation then is the 
Jamaica Act of indemnity and oblivion repugnant? It was 
argued to be repugnant to the Governors Act 11 & 12 Will 3 
c 12, bj which any Governor who shall be guilty of oppressing 
anv of Her Majesty’s subjects within his Government, or of anj 

t —VOL ii 13
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otliei. crime oi offence, “may be tried and punished by indict­
ment belore the Court of King’s Bench, oi a special commission 
appointed by the Ciown, and, further, lemedy is piovided in 
such a case by 42 Geo 3, c 85 The argument therefoie is, 
that because the Imperial Legislature has provided that foi 
oppiession, crime, oi oflence of a Governoi, he shall be cununallv 
uisweiuble m this countiy, theieioie, it ought to be held in 
competent foi the local Legislatuie to piotect him by an let 
ol indemnity oi oblivion against the civil consequences of exces 
sue zeal, howevei sincere, oi mistaken exeitions, however honest, 
in the suppression of a rebellion In dealing with this argument, 
it should be borne in mind that upon an indictment against a 
Goveinoj foi conduct alleged to be oppressive and cnminal cir 
cumstances, and, above all, motives may be taken into account 
winch would be excluded in deciding the dry question of civil 
liability, and that the proceedings upon such indictment, as in 
all othei criminal cases, would be subject to the control and 
restraint oi the Ciown Whether the assent of the Ciown had 
pio tanto, the effect of an amnesty, might be a point worth 
sideling if necessary Supposing that it had not, the propei 
couise to test the alleged cnminal lesponsibility is not bv civil 
action with a suggestion of a possible indictment, but by actual 
mdicImenL piesented, if the facts wairant such a pioceeding If 
that couisc cannot be successfully resorted to, the objection of 
ns possibility is a phantom, and if it can, the restraint of a civil 
action cannot affect its success In this point of view theieioie 
the opeiation ol the Colonial 4cts upon the piesent action is not 
“ lepugnant to the law of England Lnothei objection affect­
ing the defendant peisonally was, that he was a necessaiv paitv 
to the passing of the let, and theiefore could take no benefit 
theicundei This objection is founded upon a supposed analogs 
between legislative and judicial proceedings In the lattei as 
a rule, the judgment of an interested judge is avoidable and 
liable to be set aside bv piohibition, euoi, or appeal, as the 
■case may be, but it is not absolutely void, and peisons acting 
under the authonty of such a judgment befoie it is set aside bv 
competent authority, would not be liable to be tieated as tits- 
pas«ers This was the opinion of the judges, acted upon bv the 
House of Lords in Dimes v The Gtand Junction Canal Company 
11852) 3 H L Cas 786 and m case of necessity, as vheie 
all the judges of a Court, having exclusive junsdiction ovei the 
subject mattei, happen to be interested, the objection cannot pie- 
vail (Ibid and pei Lord Cianworth, in Range? v Gieat 
Western Radii ay Company (1854;, 5 H L Cas 88 The 
supposed analogy between judicial and legislative proceedings 
is, moi eovei, impel feet The Goveinoi is no moie a paitv to
the Colonial Act than the Legislative Council oi the House of 
Vssembly, oi, m legal theory, even inhabitant of the Island 

lepiesented therein If the objection vveie just in the case of



Suprlml Court Decisions or Javmica, 1774—1923 12b7

the Governoi, then, by like leasonmg, the Ciown could done 
no beneht from any Act of Parliament, a lesult alike contiaiy 
to expeilence and reason The fuither objection to that section 
of the Colonial Act which empowers the Governoi for the time 
being to decide whethei any paiticulai Act falls within its pro­
visions does not anse That section (which follows formei piece- 
dents does not appear to have been acted upon, and is not relied 
upon in the plea Whethei it be valid in this country may depend 
upon the fuithei question whether it onlv affects proceduie and 
evidence, oi authonses a judgment m rem as to the charactei 
of paiticular lets It is fuither objected that the Colonial Law 
was contiaiv to natural justice, as being letrospective in its 
charactei and taking away a light of action once vested, and 
that foi this leason, like a foieign law against natuial justice, it 
could have no extia-teiiitonal force Iletiospectiv e laws are, 
no doubt, prnnei facie of questionable policy, and contraiy to 
the geneial punciple that legislation by which the conduct of 
mankind is to be regulated ought, when introduced foi the first 
time, to deal with future Lets, and ought not to change the* 
chaiactei of past transactions carried on upon the faith of the 
then existing law “ Leges et constitutiones futuris certum est 
dare foi mam negotns, non ad facta prseterita revocari, nisi 
nominatmi et de practerito tempoie et adhuc pendentibus negotns 
cautum sit ’ Accordingly, the Courts will not ascribe letro­
spective force to new laws affecting rights, unless byr expie's 
words oi necessarv implication it appears that such was the 
intention of the Legislatuie But to affirm that it is naturally 
or necessarily unjust to take away a vested light of action by 
Aot subsequent, is inconsistent both with the common law of 
England and the constant piaetice of legislation If (for instance, 
fiom the common law) a meie stianger acting without authority 
at the time takes upon him to do an act of tiespass m the name 
and foi the benefit of an absent person, such professed agent 
becomes liable for his unauthorised act, and a light of action is 
acquired by the person against whom the vnong was committed, 
and vet the geneial mle of the common law, boilowed from the 
civil law, is that the peison in whose name the act was done may, 
if he thinks fit, afterwaids latify and adopt it Such latifica- 
tion has the effect of a pnoi authority, and the result is that if 
the prioi authontv of the principal would not have justified 
the act, both the agent and the principal may be sued as tres­
passers, and that if such authonty would have justified the act, 
that is if the pnncipal could lawfullv have authorised it befoie- 
hand, then the agent is also justified bv mattei ex post facto, 
and the vested light of action is extinguished Nor is this prin­
ciple applied exclusively to pnvate transactions in which, if the 
act hi unlawful in itself, latification does not fiee the agent 
liom lesponsibility It has been equally applied to the exeicise

13 (2)
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ol soveieign authonty wheieby (he act ol the agent, though 
originally unlaw lul, becomes by after ratification an act of 
Stale, the original light oi action is divested, and all civil 
liability extinguished A remarkable instance of this occuired 
m 1841, when Captain Denman, being sent by the Governor 
oi Siena Leone upon an expedition to the Gallinas to recover 
two Bntisli subjects supposed to be kept in slavery by a native 
duet, took upon him, quite apart from the specific ob|ect of 
the expedition, and without oiders at the tune, to liberate 
300 slaves, and to destioy very large quantities of merchandise 
collected in slave dealing establishments belonging to foreigners, 
who aftei wauls biought actions in this country, which actions, 
as to the goods at least, would, but for the couise afterwards 
taken, have undoubtedly been maintainable The Queens 
Gov eminent, hovvevei, upon receiving the despatches, ratified and 
continued what had been done, and that ratification was rightly 
held by the Couit of Exchequer, upon a trial at Bar, to have 
the eflect oi exempting Captain Denman from all responsibility 
The same law had, in effect, been acted upon by Lord Stovvell, 
m bi> Home Popham s Case, as to a blockade established with­
out oideis and subsequently ratified (The Rolla (1807j, b Rob
Adm 364 ) The parties in these latter cases were foreigners, 
but that cncumstance only touches the power of the Ciown, and 
does not affect the question under consideration, whether it be 
igamst natuial justice, which is due to all mankind alike, native 
oi loieign, that a light of action should be divested by subsequent 
continuation of competent authonty, and it is cleai that 'the 
common law of England does not so regard it Turning to 
legislation, the same pnnciple becomes more manifest from the 
multitude of instances in which it has been applied The 
statute book of eveiy Parliament in this century (beginning with 
41 Geo 3, c 66, foi indemnitying against actions for the auest 
of persons suspected of treason) contains an Act or Acts of in 
demnity, oi otheivvise letrospective, by which numerous rights 
of action have been swept away One instance of retrospective 
legislation, obviously just, to render valid the acts of persons 
who had fallen honestly into enor, and by which infinite actions 
vveie killed m embryo, may suffice When the result of the judg 
ment, finally affiimed by the House of Lords (The Queen v 
Htills (1844 , 10 Cl & P 534), was to declare null and void 
numeious maiiiages celebiated in Ireland by Piesbytenan 
mmisteis and otheis not episcopally ordained, one effect of the 
decision was to disclose, by the new lights thiown upon the lela 
(ions of families, pieviously supposed to be legitimate, a prospect 
of vast and inteiminable litigation, spiingmg from a host of 
vested lights of action of eveiy description This lesult was 
aveittd (m so fai as it was possible, without making peisons 
liable to piosecution who vveie not so liable befoie by the Acts 
5 & 6 Viet c 113, 6 & 7 Viet c 39 and 7 A 8 Viet c 81, s 83
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By these beneficial and just statutes the past mainages vveie 
lalihed and conhnned as liom the beginning, foi it was in terms 
enacted that they should “be adjudged and taken to hive been 
and to be ’ ol the same ioice and effect as if canonically had 
and solemnized A more geneial Act was afterwards passed to 
lendei valid certain mainages celebrated abioad, upon which 
doubt bad been thiovvn by the same decision (12 & 13 Viet 
c 68, s 20 ) Indeed, it would fill a long chaptei in history to 
enumeiate all the instances of retrospective legislation The 
retrospective Attamdei Acts of earliei times, when the punciples 
of law were not so well undeistood or so closely legalded as m 
the present day, and which are now looked upon as barbarous, 
and loosely spoken of as ex post facto laws, vveie of a substantially 
diffeient chaiactei They did not confirm irregular acts, but 
voided and punished what had been lawful when done Black- 
stone, J , 1 Com 46, descubes laws ex post facto of this objec­
tionable class as those by which, “aftei an action indiffeient in 
itself is committed, the Legislature then for the hist time declares 
it to have been a dime, and inflicts a punishment upon the person 
who has committed it Heie it is impossible that the party could 
foiesee that an action, innocent when it was done, should be 
afterwards converted to guilt by a subsequent law, he had theie- 
fore no cause to abstain from it, and all punishment foi not 
abstaining must, of consequence, be cruel and unjust ’ The same 
distinction was elaborately pointed out m the judgment of the 
Supreme Couit of the United States, cited as an authoritv for 
the plaintiff In that case (Colder v Bull (1798), 3 Dal 389), 
it was held that an Act of the State of Connecticut passed to set 
aside a decree of a Couit of Probate and grant a new heaung was 
valid, though the effect was ultimately to depuve the paity m 
whose favour the fiist decision was made of the benefit of the 
deciee The case is chiefly valuable foi the opinions expressed 
by the judges upon the construction of an express prohibition 
m the Federal Constitution, viz , “ that no State shall pass any 
ex post facto law ” The opinion of the Supieme Court is sum- 
mansed m the following passage of the judgment of Chase, J , 
at p 391 —

Every ex post facto law must necessanly be letiospective, 
but every retrospective law is not an ex post facto law The 
foimei only are prohibited Every law that takes awav oi 
impair rights vested agreeably to existing laws is retiospective 
and is generally unjust, and may be oppressive, and it is a good 
geneial rule that a law should have no retrospect, but theie 
are cases m which laws may justly, and for the benefit of the 
community, and also foi individuals, ielate to a time antecedent 
to then commencement, as statutes of oblivion or of paidon 
They aie certainly retrospective, and liteially both concerning 
and aftei the facts committed But I do not consider any law
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ex post facto within the piohibition that mollilies the ngour of 
the ummidl law, but only those that cieate oi aggiavate the 
ciime, oi mciease the punishment, oi change the lutes of evidence 
foi the [mipose ot conviction Every law that is to have an 
epilation betoie the making theieof, oi to commence at an ante­
cedent time, as to save time from the Statute of Limitations, or 
to excuse acts which vveie unlawful befoie committed and the 
like, is letiospective But such laws may be piopei oi necessary,
as the case mav be Theie is a great and appaient diffeience
between making an unlawful act lawful, and the making an 
innocent act cnminal and punishing it asaenme ’ And he adds, 
at j) 393 “ I admit an act unlawful m the beginning may in
some cases become lawful by mattei of aftei fact ” Besides this 
leading case of Caldei v Bull (1798), 3 Dal 389, there are many 
decisions m the fsupieme Couit upon the same subject, the result 
of which is that a State law may be letrospective m its character, 
and may divest vested lights, and yet not violate the constitution 
ot the United States, unless it also linpaiis the obligation of 
contiacts, this being in teuns theieby piohibited (The Chailes 
Rnei Budge v The Warren Bridge (1837;, 11 Peteis, 423 ) 
The authonty of the Supieme C'ouit of the Lmted States, so 
much lelied upon foi the plaintiff as lllustiatmg the general 
pnnciples of law upon which the decision of this question depends, 
thus turns out upon examination to be so far favourable to the 
validity ot the Colonial Act In hue, allowing the geneial 
inexpediency of letiospective legislation, it cannot be pronounced 
natuially oi necessanly unjust Theie mav be occasions and 
cncumstances involving the safety of the State, oi even the con­
duct of individual subjects, the justice of which piospective laws 
made foi oidmaiv occasions and the usual exigencies of societv 
foi want of pievision fail to meet, and in which the execution of 
the law as it stood at the time may involve piactical public 
inconvenience and wiong—summum jus summa injuria
Whethei the circumstances of the paitieulai case aie such as to 
call ioi special and exceptional remedy is a question which must 
m each case involve mattei of policv and discietion ht foi debate 
and decision in the Pailiainent which would have had jurisdiction 
to deal with the subject-mattei by pielinnnaiy legislation, and 
as to which a Couit of oidmaiy municipal law is not commissioned 
to mijuiie oi adjudicate As foi the authonties lefened to in 
lllustiation ol this objection, Folhott v Ogden (1789), 1 H B1 
124, >8 C , 3 T 11 72b, was the case ot an Act ot attamdei 
of a loyalist by the New Jeisey Legislatuie aftei the declaiation 
and befoie the lecognition of independence, and was decided 
paitly on the giound that New Jersey was not a soveieign btate 
at the time, and paitly on the giound that the penal laws of one 
countiy aie not taken notice of m anothei 11 olff v Oxholm
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)> 6 M & b 92, was the case ol an act of confiscation, as 
pnze, of a debt by a foieign Government contrary to the law ot 
nations Anothei instance might be given of foreign law not 
legaided elsewheie, viz , levenue laws relating to the customs, 
which, foi some reasons not very obvious, have been put out ot 
consideiation, except in instances where they affected the essen- 
tiil foim of contract These cases aie all, for obvious leasons,. 
exceptional The last objection to the plea of the Colonial Act 
was of a moie technical charactei, that assuming the Colonial 
Act to be valid in Jamaica and a defence theie, it could not have 
the extia-temtoiial effect of taking away the light of action m 
an English Court This objection is founded upon a miscon­
ception of the tiue chaiacter of a civil oi legal obligation and 
the coiresponding light of action The obligation is the prin­
cipal, to which a light of action in whatever Court is only an 
accessoiy, and such accessory, accoiding to the maxim of law, 
follows the puncipal, and must stand or fall therewith Quce 
acce^oi turn locum ohtinent extinguuntm cum principalev its 
pieempta sunt A light of action, whether it anse fiom con­
tract governed by the law of the place, oi wrong, is equally the 
cieatuie of the law of the place, and suboulinate thereto The 
teims of the contract oi the chaiacter of the subject matter mav 
show thit the parties intended then baigam to be governed bv 
some otliei law, but, puma facie, it falls unclei the law of the 
place wheie it was made And m like manner the civil liability 
ansing out of a wrong denves its birth from the law of the place, 
and its chaiacter is deteimined by that law Theiefoie an act 
committed abioad, if valid and unquestionable by the law of the 
countiy where it is done, cannot so fai as civil liability is con­
cerned be drawn m question elsewheie, unless it is by foice of 
some distinct independent legislation, superadding a liability 
other than and besides that incident to the act itself In this 
lespect no sound distinction can be suggested between the civil 
lnbility in respect of a contiact governed by the law of the place 
and a vviong

The Couits of this country are said to be moie open to admit 
actions founded upon foieign transactions than those of an 
Euiopean country, but there are lestnctions in lespect of locality 
which exclude some foieign causes of action altogether, namely, 
those which would be local if they aiose in England, such as 
tiespass to land (Doulson v Mathews (1792), 4 T E 503), and 
even with lespect to those not falling within that description 
oui Couits do not undertake univeisal junsdiction As a geneial 
lule, m oidei to found a suit in England foi a wrong alleged to 
have been committed abroad, two conditions must be fulfilled 
Fust the vviong must be of such a charactei that it would have 
been actionable if committed m England, theiefore m The Halleiif
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(1868), 5 Moo P C (N S j 262, the Judicial Committee pro­
nounced against a suit in the Admiialty founded upon a liability 
by the law ol Belgium loi collision caused by the act ol a pilot 
whom the slnpownei was by that law compelled to employ, and 
loi whom, theiefoie, as not being his agent, he was not respon­
sible by English law Secondly, the act must not have been 
justihable by the law of the place wlieie it was done Therefore 
in Blads Case and Blad v Barnfield (1673), 3 Swanst 603, 
Loid Nottingham held that a seizure in Iceland authorised bv 
the Danish Government, and valid by the law of the place, could 
not be questioned by civil action in England, although the plain­
tiff, an Englishman, insisted that the seizine was m violation of 
a tieaty between this country and Denmaik—a mattei piopei foi 
lemonstrance, not litigation And m Dobiee v Aapier (1836), 
2 Bing N C 781, Admiral Napiei having, when in the service 
ol the Queen of Poitugal, captured m Portuguese wateis an 
English ship bieaking blockade, was held by the Couit of Common 
Pleas to be justified by the law of Poitugal and of nations, though 
his serving undei a foreign piince was contiaiy to English law, 
and subjected him to penalties undei the Foieign Enlistment Act 
And in The Queen v Lesley (1860), 29 L J M C 97, an 
linpnsonment in Chili on boaid a Bntish ship, lawful theie, 
was held by Eile, C J , and the Court foi Ciown Cases Reseived, 
to be no ground foi an indictment lieie, theie being no indepen­
dent law of this country making the act wrongful oi cnminal 
As to foreign laws affecting the liability of paities m respect of 
bygone tiansactions, the law is clear that if the foieign law 
touches only the lemedy oi pioceduie foi enfoicmg the obliga­
tions, as m the case of an ordinaiy statute of limitations, such 
law is no bai to an action m this country, but if the foieign law 
extinguishes the right, it is a bai m this countiy equallv as if 
the extinguishment had been by a lelease of the paitv oi an Act 
of oui own Legislatuie This distinction is well lllustiated on 
the one hand by Hubei v Steine (1835), 2 Bing N C 202, 
where the Fiench law of five years’ prescription was held bv the 
Court of Common Pleas to be no answei in this countiv to an 
action upon a French pionussoiy note, because that law dealt 
onlv with piocedure and the time and mannei of suit (tcmpus 
el modum actioms mstitutendce), and did not affect the obhgi- 
tion of the contiact (valoiem conti actus) and on the otliei hand, 
by Potter v Bioum (1804), 5 East, 124, wheie the diavvei of a 
bill at Baltimore upon England was held disehaiged fiom his 
liability foi the non-acceptance of a bill heie bv a ceitihcate m 
bankiuptcy under the law of the United States of Anienca the 
Court of Queens Bench adojiting the geneial lule laid down 
by Lord Mansfield in Balantme v Golding (17841, Cooke s Bank 
Law, 487, and evei since leeogmsed, that “what is a dischuge
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of a debt m the countiy wheie it is contracted is a discharge of 
it every wheie ’ So that wheie an obligation by contract to pav 
a debt oi damages is dischaiged and avoided by the law of the 
place wheie it was made, the accessory light of action m every 
Couit open to the ci editor unquestionably falls to the giound 
And by stnct panty of lessoning, where an obligation ex delicto 
to pav damages is dischaiged and avoided cases may possiblv 
anse in which distinct and independent light, or liabilities, oi 
defences aie cieated by positive and specific laws of this countiy 
in lespect of foreign transactions, but theie is no such law (unless 
it be the Governois Act, alieady discussed and disposed of) 
applicable to the present case It may be proper to remark, before 
quitting this part of the subject, that the Colonial Act could not 
be oveiruled upon eitliei of these two lattei grounds of objection 
without laying down that no foreign legislation could avail to 
take away civil liability heie m respect of acts done abioad, so 
that for instance, if a foieign country aftei a gieat rebellion oi 
civil wai vveie to jiass a general Act of oblivion oi indemnity 
buiy mg m one grave all legal memoiy alike of the hostilities, and 
even the private retaliations which aie the suie results of anaiehv 
and violence, it would, if the aigument of the plaintiff pievailed, 
be competent foi a municipal Court of any othei countiy to 
condemn and disregaid as natuially unjust oi technically in 
effectual the law of a soveieign State disposing upon the same 
constitutional punciples as have actuated oui own Legislatuie 
of matteis ansing within its temtory—a couise which to adopt 
would be an unprecedented and mischievous violation of the 
comity of nations

We have thus discussed the validity of the defence upon the 
onlv question aigued by counsel touching the effect of the 
Colonial Act, but we are not to be undeistood as theiebv inti­
mating anv opinion that the plea might not be sustained upon 
moie geneial grounds, as showing that the acts complained of 
vveie incident to the enforcement of martial law It is, how eve , 
unnecessary to discuss this fuither question, because we aie of 
opinion with the Couit below that the Colonial Act of Indemintv 
even upon the assumption that the acts complained of vveie 
ongimdlv objectionable, fuinish.es an ansvvei to the action The 
judgment of the Court of Queen s Bench foi the defendant vv i^ 
ligld, and is affirmed

(Phillips v Eyre (1870), 40 L J Q B 28, Kellv, C B 
Mai tm, B , Willes, J , Channell, B , Pigott, B , Brett, J , and 
Cleasby, B , Exchequer Chambei )


