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SOUTHEAST ASIA AND FREE TRADE AGREEMENTS:
WTO PLUS OR BUST?

by MICHAEL EWING-CHOW∗

With the post-Seattle increase in the myriad types of free trade agreements, there is cause for
concern that with the failure of the multilateral discussions at Cancun, such agreements would
be used as convenient political “substitutes” to WTO multilateral negotiations in foreign trade
policy. Will the increasing pursuit of bilateral and regional F.T.As as a result dampen political
momentum and eventually cause the demise of the goal of a borderless global trading system?
This article proposes that instead of splintering global trade into protectionist blocs, free trade
agreements can assist in furthering the cause of multilateral trade negotiations. An analysis of
the Southeast Asian F.T.As also suggests that F.T.As help chart new ground for further trade
liberalisation. However, concerns are raised regarding the WTO’s ambiguous legal regime
concerning F.T.As.

I. THE DOHA DEVELOPMENT AGENDA

A. The Collapse of Talks at Cancun

The WTO Fifth Ministerial Conference at Cancun, held on 10-14 September 2003, was
tasked in the 2001 Doha Ministerial Declaration “to take stock of progress in the negotia-
tions, to provide any necessary political guidance, and take decisions as necessary.”1 Sadly,
the collapse of the talks on 14 September 2003 meant that these three ends could not be
satisfactorily achieved.

Although it would appear from the WTO’s summary of the Conference proceedings that
the lack of agreement on modalities for the “Singapore issues”2 precipitated the collapse of
the talks,3 the chief reason behind the collapse at Cancun was ultimately due to the lack
of progress on reducing agricultural subsidies, and the cold treatment given to the cotton
proposal raised by Benin, Burkina Faso, Chad and Mali.4

The issue of agricultural subsidies was of primary importance on the Cancun agenda as
developing producer countries represented by the Group of 21 were increasingly incensed
by generous subsidies in the form of tax reliefs or import taxes given by developed states,
particularly Japan, France and the United States, which distorted demand both in the
importing country concerned as well as in the producing country. With farmers being
powerful lobby groups in these countries, political willingness to remove such subsidies and
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1 Doha Ministerial Declaration, WTO Doc. WT/MIN(01)/DEC/1, 20 November 2001 at para. 45.
2 The four issues are transparency in government procurement, investment, trade facilitation and competition.

They are referred to as the Singapore issues only because they were raised at the First WTO Ministerial
Conference in Singapore back in 1996.

3 The WTO’s summary of the Conference proceedings is available online at <http://www.wto.org/english/
thewto_e/minist_e/min03_e/min03_e.htm>.

4 See “The WTO Under Fire” The Economist (18 September 2003). Online: WTO website <http://
www.globalpolicy.org/socecon/bwi-wto/wto/2003/0918underfire.htm>.
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to impose agricultural reform is weak, especially in light of upcoming domestic elections,5

thus perpetuating the problem.
The Group of 21 was formed prior to the Cancun Ministerial in an incensed response to

the proposal submitted by the European Union and the United States for the Cancun Minis-
terial, as it made no mention of reducing export subsidies, although it required agricultural
reforms.6 Such a scheme was unsatisfactory to many developing countries, and the Group
of 21, led by Brazil, China and India, was formed to push the richer developed nations to
make more ambitious strides towards reducing subsidies and freeing agricultural trade.

Nevertheless, despite the difficulties arising from the stand-off between the US and the
EU on one hand and the Group of 21 on the other, it must be noted that accommodating
political stances had been arrived at on the third day of the Conference before the Agriculture
Facilitator (Singapore’s Minister for Trade and Industry, George Yeo).7 Surprisingly, there
was no airing and concretisation of the progress made over the past few days on the fourth
day, suggesting that such stances had been reversed after the government officials involved in
the agricultural meetings reverted back to their home countries for approval. This permitted
underlying tensions between the developing and developed countries to rise to the fore, and
ultimately led to the collapse of the Conference via the “vehicle” of the “Singapore” issues,
when dispute raged over whether some or all of the issues should be discussed or postponed
to a later time.

As a result of the collapse, future movement on the Singapore issues has been placed
in limbo, since no agreement could be reached on how to commence discussions on them,
whilst progress on the other issues under negotiation, such as non-agricultural market access,
talks on development issues, and the broadening of geographical indications beyond wines
and spirits has also been hampered.

Whilst several ministers from states belonging to the Group of 21 have expressed “joy”
over the collapse,8 many others have rightly expressed sorrow over the lost opportunities for
further beneficial economic gains due to the lack of compromise.9 In particular, the poorest
nations stand to lose the most as they have little to offer in bilateral trade negotiations
with richer nations, and they thus risk being sidelined in the global pursuit for economic
growth. As such, whilst the reluctance of rich developed countries to remove or substantially
reduce agricultural export subsidies is blameworthy, the unwillingness of certain developing
countries to compromise and to have “no deal”10 other than one which comes substantially
close to their preferred positions is an attitude that also deserves reprehension.

B. A New Hope?

Fortunately, at the Asia Pacific Economic Co-operation (APEC)11 Summit held on 21-22
October 2003, APEC members (who represent 47% of the world’s global trading volume12)
decided to remain seized of the positions they had adopted in Cancun, instead of recom-
mencing negotiations from scratch as was suggested. Whilst no visible forward progress

5 The US presidential elections are scheduled for November 2004.
6 Supra note 4.
7 “B.G. George Yeo’s Mexican beach adventure: Cold food, little sleep … and some tricky international

diplomacy” The Sunday Times (21 September 2003).
8 Jeffrey Schott, “Unlocking the Benefits of World Trade” The Economist [US Edition] (1 November 2003).
9 Supra note 4.
10 “Commentary: Cancun sees world split” The Straits Times (16 September 2003).
11 APEC was established in 1989 and comprises of Australia, Brunei, Canada, Chile, China, Hong Kong,

Indonesia, Japan, South Korea, Malaysia, Mexico, New Zealand, Papua New Guinea, Peru, the Philippines,
Russia, Singapore, Taiwan, Thailand, the US and Vietnam.

12 “WTO impasse to top agenda of APEC summit” The Straits Times (26 September 2003).
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was made at the Summit, this refusal to backslide will at least permit positive future devel-
opments to be made, if any could come about, with the upcoming EU expansion and the
2004 US presidential elections.

Some progress was finally made on 1 August 2004 when the 147 members of the WTO
approved a new package of frameworks and other agreements designed to focus the Doha
negotiations.13 In this new package, the WTO members agreed to negotiate towards
the abolishment of agricultural export subsidies, the streamlining of customs procedures,
increased market access for non-agricultural products and further disciplines on special and
differential treatment. While it is a step in the right direction for the WTO to agree to table
these issues for negotiation, the text of the package remains hortatory and does not suggest
precise disciplines yet. The political resistance by the agricultural lobby that the EU and
the US will face will make it difficult for them to agree to schedule all export subsidies for
phasing out. If this is the case, it is likely that the Doha negotiations will once again be
thrown into doubt as the distrust and recriminations of Cancun surface once again.

II. THE EFFECT OF F.T.AS ON TRADE LIBERALISATION

A. Seattle—the Catalyst

It should be noted that Cancun was not the first WTO Ministerial Conference that ended in
failure. The Third WTO Ministerial Conference, held in Seattle in 1999, met a similar fate
when an uneasy coalition of environmental and labour rights activists as well as protectionist
lobby groups caused a collapse in trade negotiations.

Thus, when the 2001 Doha Ministerial Conference reached agreement on the Doha Devel-
opment Agenda, despite the spectre of the 1999 Seattle Ministerial Conference and the shock
of the events of September 11, it was hoped that with this agreement a new commitment
towards market liberalisation would develop. This, unfortunately, as shown by the failure
of Cancun, was not to be.

The flurry of regional and bilateral Free Trade Agreement (F.T.A.) initiatives that have
occurred since Seattle have partially been in response to today’s political context. Of the
208 regional trade agreements registered with the WTO as of 1 May 2004, 82 of them came
into force after the conclusion of talks at Seattle.14 By the end of 2005, if F.T.As reportedly
planned or already under negotiation are concluded, the total number of F.T.As in force
might well approach 300.15 The failure of the Cancun talks will only increase the impetus
for more F.T.As.

B. F.T.As—Boon or Bane?

Ideally, a global trading system will maximise the benefits from exploiting the competitive
and comparative advantages of all countries and reduce transactional costs. These benefits
and savings should then be passed on to the consumer. F.T.As should not exist in such
a multilateral trading system, as they potentially create preferential bilateral or regional
markets that disrupt a level playing field. This could cause trade that would normally flow
to other countries to divert and flow between the countries benefiting from the preferential
treatment, thus distorting trade.16 An often-cited example is that when the US reduced or

13 Doha Development Agenda Work Programme (2 August 2004), WTO Doc. WT/L/579.
14 “Regional Trade Agreements notified to the GATT/WTO and in Force: By Date of Entry into Force”, online:

WTO website <http://www.wto.org/english/tratop_e/region_e/eif_e.xls>.
15 Available online: WTO website < http://www.wto.org/english/tratop_e/region_e/region_e.htm>.
16 Raj Bhala, International Trade Law: Theory and Practice, 2nd ed. (Lexis Publishing, 2001) at 630. See also

Jaime Serra Puche, “Regionalism and the WTO” in From GATT to the WTO: the Multilateral Trading System
in the New Millennium, (The Hague: Kluwer Law International, 2000) at 123.
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eliminated tariffs on exports from Peru, Ecuador and Bolivia in the 1991 Andean Free Trade
Pact, demand for canned tuna from the Philippines, Indonesia and Thailand fell in favour
of tuna from Ecuador.17

However, we do not live in world where states altruistically place the global welfare
and common interest over their own immediate self-interest.18 The global trading system
operates in a political reality that is increasingly cautious about trade liberalisation, and
many countries continue to impose significant barriers to trade in goods and services.

This is even so despite explicit agreement on important principles of trade law such as the
principle of non-discrimination, as manifested in GATT Articles I and III. Article I on Most
Favoured Nation (M.F.N.) Treatment provides that the benefits accorded by any GATT
member state to the products produced in another state are automatically granted to other
member states as well, whilst Article III on National Treatment obliges members not to
treat “like” imports from another contracting party in a manner which affords protection
to domestic production.

Sadly, contrary to the spirit of promoting free trade as manifested in such principles, many
developed countries continue to impose trade barriers on agricultural produce, textiles and
clothing, in which developing countries have a comparative advantage in producing. In
addition, WTO member states are increasingly turning to Non-Tariff Barriers (N.T.Bs) to
curb the degree to which imports compete with their domestic products. Often, interest
groups and protectionist power players can influence the trade policies of a country and
governments may be persuaded to make trade policy decisions that are motivated by political
rather than economic considerations.

In light of present realities, F.T.As are therefore a “second best”19 alternative to direct
multilateral trade negotiations in fostering trade liberalisation. As a tool of state policymak-
ing, they have numerous advantages. Apart from diplomatic and national security benefits
and positive public relations with potential investors, they permit countries that wish to
liberalise their economies at a faster and deeper pace to do so,20 instead of being held back
by less willing states in a phenomenon called the “convoy problem”.21 They encourage
foreign direct investment and also expose local industries to a limited degree of foreign
competition, allowing them some time to adjust prior to greater competition at the regional
and multilateral levels.22

Further, F.T.A. negotiations are more likely to succeed than multilateral trade negotia-
tions as fewer parties are involved, resulting in an increase in the efficiency and flexibility
of trade discussions, especially amongst like-minded countries.23 The modalities of nego-
tiating a bilateral or even regional F.T.A. when compared to the inevitably more difficult
multilateral negotiating process of a 147-member WTO, enable deeper understanding of
the concerns of other parties and for the more ready development of trust amongst the

17 William Choong, “You and FTA: For freer or for poorer” The Straits Times (25 Aug 2002) at 39.
18 A notably laudable exception to this statement occurred on 30 August 2003 when an interim waiver (until

TRIPS is amended) was made to the compulsory licensing rule in Article 3(f) of TRIPS for eligible poorer
countries who are unable to manufacture much needed medicines, thus permitting them to import such cheaper
generics. See WTO, Press Release, Press/350, “Decision removes final patent obstacle to cheap drug imports”
(30 August 2003) online: WTO website <http://www.wto.org/english/news_e/pres03_e/pr350_e.htm>.

19 The World Trade Report 2003, online: WTO website <http://www.wto.org/english/res_e/booksp_e/
anrep_e/world_trade_report_2003_e.pdf> at 49.

20 S. Laird, “Regional Trade Agreements: Dangerous Liaisons?” (1999) 22 The World Economy 1179 at 1183.
21 Ramkishen S. Rajan, Rahul Sen and Reza Siregar, Singapore and the New Regionalism: Bilateral

Trade Linkages with Japan and the US (2002) [unpublished], online: University of Adelaide website
<http://www.economics.adelaide.edu.au/staff/rrajan/unpub/fTAshort.pdf> at 3.

22 Aravind Das Naidu, Free Trade Agreements, Blackholes within the WTO? (Faculty of Law, the National
University of Singapore) [unpublished] at 17.

23 Robert Lawrence and Charles Schultze, An American Trade Strategy: Options for the 1990s, (Washington
DC: Institute for International Economics, 1989).
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negotiating parties. These advantages enable F.T.A. parties to commit themselves to trade
liberalisation standards higher than those of the WTO.

In addition, it has been suggested that F.T.As may assist countries to recover from eco-
nomic turmoil at a faster pace, as seen in the example of Mexico following the 1994/1995
Peso crisis, where it took 2 years for the state to recover (as compared to the 1982 crisis,
where it took 5 years for Mexico to recover).24

Many people have, however, been critical of F.T.As. The criticisms of F.T.As can be
summed up into three main categories—first, F.T.As will cause trade diversion and dis-
tortion. Second, F.T.As will overwork limited trade negotiating resources and finally that
F.T.As will create a chaotic network of trade rules which are not harmonised and therefore
will add to transaction costs.

Bhagwati and Panagariya’s views—that regionalism is detrimental to the world econ-
omy as trade diversion will exceed trade creation “in almost all cases”25—have not been
borne out by the empirical analyses conducted by the OECD and the WTO. According
to the World Trade Report 2003,26 trade creation has been found to exist in the EU, the
European Free Trade Association27 (EFTA) and the North American Free Trade Agreement
(NAFTA) (although the level of trade creation in NAFTA has been termed “not signifi-
cant”), whilst “some evidence” of trade diversion has been found in the Andean Group and
MERCOSUR.28

However, it must be noted that contrary to Yates’s MERCOSUR study29 which concluded
that MERCOSUR was diverting trade based mainly on an analysis of the rapid expansion in
intra-regional exports,30 recent ex post studies on the trade welfare effects of MERCOSUR
show that the trade creation effects of MERCOSUR in Argentina and Brazil far outweigh its
diversionary effects, and that the diversionary effects could be ameliorated to some extent by
the adoption of a full common external trade policy, particularly in the automobile sector.31

24 A US Executive branch study points out that after the 1982 financial crisis, it took Mexico 5 years for its
economic output to reach pre-crisis levels. In contrast, although output fell more quickly during the 1994
Peso crisis as compared to the 1982 crisis, it only took 2 years for Mexican economic output to reach pre-crisis
levels. See Frederick M. Abbott, “North American Economic Integration: Implications for the WTO, the
EU and Asia” in Francis Synder ed., Regional and Global Regulation of International Trade, (Oregon: Hart
Publishing, 2002) 71 at 77.

25 See Sung-Hoon Park, “Regionalism, Open Regionalism and Article XXIV GATT: Conflicts and Harmony” in
Francis Snyder ed., Regional and Global Regulation of International Trade, (Oregon: Hart Publishing, 2002)
263 at 267.

26 See “Box IB.2: Trade diversion and trade creation: definitions and empirical evidence”, World Trade
Report 2003 (Geneva: WTO, 2003) at 59. Online: WTO website <http://www.wto.org/english/res_e/
booksp_e/anrep_e/world_trade_report_2003_e.pdf>.

27 EFTA is an arrangement consisting of Switzerland, Iceland, Liechtenstein and Norway.
28 MERCUSOR is a Spanish acronym for the South Common Market (Mercado Común del Sur) of countries in

South America: Argentina, Bolivia, Brazil, Chile, Paraguay and Uruguay.
29 Yates, A., “Does MERCOSUR’s trade performance justify concerns about the effect of regional trade

agreements?”, 1997, PPR Working Paper 1729, World Bank, Washington DC.
30 Miguel Rodriguez Mendoza, “Whose Mercosur Anyway?” Trends in Latin American and Carribean

Integration 49 (January to March 1997) online: CAPITULOS:SELA website <http://lanic.utexas.edu/∼
sela/AA2K/EN/cap/N49/rcapin494.htm>. See also Luciana Fonseca Damasceno Vieira, The Effect of
the Preferential Trade Agreement in the Economy of the Countries Involved: The Case of Mercosur
(2001) [unpublished]. Available online: George Washington University <http://www.gwu.edu/∼ibi/minerva/
Fall2001/vieira.luciana.pdf>.

31 Trade creation in Argentina was calculated at US$194.6 million whilst trade diversion was US$70.8 million.
For Brazil, trade creation was calculated at US$854.3 million and trade diversion was US$84.7 million. See
Ann Bartholomew, Trade Creation and Trade Diversion: The Welfare Impact of MERCOSUR on Argentina
and Brazil (2002) [unpublished] at 23, online: University of Oxford Centre for Brazilian Studies website
<http://www.brazil.ox.ac.uk/workingpapers/Bartholomew25.pdf>.
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The 2003 Report also reveals that different empirical studies on ASEAN32 have arrived at
contradictory conclusions as to whether trade in ASEAN has been on balance trade creative
or trade distortive.

Thus, even though the 2003 Report states that many regional F.T.As “do not provide
strong evidence of trade creation”,33 studies on the net trade diversion or trade creation
effects of regional F.T.As to date suggest they are not harmful to the global economy and
that in some cases, the net trade creation has outweighed any diversionary effects. In such
cases of F.T.A. net trade creation, one can even anticipate some “trickle down” effects in
the other trade partners even if they are not parties to the F.T.A.

The concern that F.T.As would drain limited negotiating resources has also not been
proven to be the case. Many countries have actually developed trade negotiating resources
through the F.T.A negotiating process. The trade negotiating team for Singapore, for exam-
ple, has more than doubled since Singapore began its F.T.A. efforts and the experience of
trade negotiations has added to the expertise of many who have been involved.

Finally, the prediction that chaos rather than harmony would be the result of bilateral or
regional, as opposed to multilateral, development of trade rules has also not come to pass.
Instead, a comparison of most of the recent F.T.As shows a similarity of structure and even
a similarity in the text at times. The obvious reason for this is that the trade negotiators
and even more so the lawyers involved in the “legal scrubbing” of the text, often look to
existing models for guidance rather than venturing into the unknown.

Further, not all trade issues need to be harmonised. Only those disciplines which would
be a barrier to trade or would add to transactional costs would need to be harmonised. Other
“protective” rules like those pertaining to competition, investment and the environment may
well be better developed through the easier modalities of negotiating and implementing a
bilateral or regional F.T.A. than the multilateral process.

One interesting point to note has been the increasing speed of F.T.A. negotiations. It took
over two years to conclude Singapore’s first F.T.A. foray with New Zealand and over three
years to conclude the Singapore’s most complex F.T.A. to date, the USSFTA. However, as
trade negotiators became more experienced and Singapore’s policy positions were worked
out internally through feedback from the various affected ministries, the process has been
accelerated. Indeed, the recent Singapore—Jordan F.T.A. took less than a year to complete
and similarly reduced time frames have been seen in the recent F.T.A. negotiations by the
US after the USSFTA.

However, it should be noted that smaller and poorer developing economies have less
bargaining power and are at a disadvantage when negotiating F.T.As with more devel-
oped states, since they would not be able to bring enough to the bargaining table. This
can be ameliorated to some degree by banding with other similar states and negotiating
as a bloc.34 Nonetheless, even if such smaller states are forced to give many conces-
sions in F.T.A. negotiations, it may be better to give such concessions earlier and to
endure some pain, than to be placed at a long-term competitive disadvantage vis-à-vis
competitors who are participants in an F.T.A. and are thus at the receiving end of F.T.A.
benefits.35

32 The Association of Southeast Asian Nations (ASEAN) was established in 1967 and comprises of five original
members—Indonesia, Malaysia, the Philippines, Singapore and Thailand and five later members being Brunei,
Vietnam, Myanmar, Laos and Cambodia.

33 World Trade Report 2003 at 55, supra note 26.
34 WTO Annual Report of the Director General, 2001.
35 This is the “domino regionalism” theory which has been used to explain the recent sharp increase in FTA

membership. See the World Trade Report 2003 at 50, supra note 26.



8 SYBIL SOUTHEAST ASIA AND FREE TRADE AGREEMENTS 199

III. SOUTHEAST ASIA AND F.T.AS

In this regard, it is worthwhile to take stock of the proliferation of F.T.As and F.T.A.
negotiations that countries in Southeast Asia have embarked upon. While it is true that
Southeast Asia is not alone in pursuing an alternative to the multilateral WTO process,36

the diversity of Southeast Asian F.T.A. partners and the very rapid spread of Southeast
Asian initiatives make the region an interesting case study of the role of F.T.As in trade
liberalisation.

A. ASEAN

At the Fourth ASEAN Summit in Singapore in January 1992, ASEAN initiated the ASEAN
Free Trade Area (AFTA) which laid out a comprehensive programme of regional tariff reduc-
tions. Despite a pledge to hasten the implementation of AFTA, the Asian Financial Crisis
of 1997 and 1998 forced some countries to delay commitments on cutting tariffs. How-
ever, as ASEAN emerged from the Asian Financial Crisis, the commitment towards greater
regional integration grew culminating in the 7th October 2003 Declaration of ASEAN Con-
cord II (Bali Concord II), in which ASEAN leaders committed themselves to the development
of an ASEAN Economic Community (AEC) by 2020 in addition to an ASEAN Security
Community (ASC) and an ASEAN Socio-Cultural Community (ASSC).37

In addition to internal regional trade liberalisation through these commitments, ASEAN
as a regional trade bloc has also begun F.T.A. negotiations with China, Japan, India and the
CER38 countries of Australia and New Zealand39 and is studying the feasibility of a F.T.A.
with South Korea.40

A notable aspect of all these initiatives is the recognition by negotiating parties that
given the diversity of the ASEAN countries, in terms of their economic development, polit-
ical systems and sensitive sectors, negotiating a single F.T.A. incorporating all the ASEAN
countries would be difficult. Instead, China, Japan, India and the CER countries have opted
instead to sign framework agreements with all the ASEAN countries and then to negotiate
with individual ASEAN countries for specific concessions and trade liberalisation.41 South
Korea has taken a different modality and is pursuing a F.T.A. directly with Singapore first
in the hope that it will serve as a building block for the establishment of an ASEAN—South
Korea F.T.A.

Bilateral and regional trade liberalisation with ASEAN has also been strongly promoted
by the Bush administration since it announced the Enterprise for ASEAN Initiative (EAI)
in October 2002. The EAI, intended to support stability and development in Southeast
Asia by offering the prospect of free trade agreements (F.T.As) between the US and ASEAN
countries that demonstrate commitment to economic reforms and openness, recommended
the establishment of Trade and Investment Framework Agreements (T.I.F.As) as a first
step in negotiating F.T.As. The United States has signed T.I.F.As with the governments of
Indonesia, the Philippines, Thailand, Brunei Darussalam and Malaysia.42

36 For example, the Free Trade Area of the Americas project which has been spearheaded by the US has encouraged
many Latin American countries to embark on FTA efforts of their own. See online: Free Trade Area of the
Americas website <http://www.ftaa-alca.org/alca_e.asp>.

37 Available online at the ASEAN Secretariat website at <http://www.aseansec.org/15159.htm>.
38 Members of the Australia-New Zealand Closer Economic Relations Trade Agreement (CER) which at this

time includes only Australia and New Zealand.
39 ASEAN Secretariat website at <http://www.aseansec.org/13999.htm>.
40 See “Outcomes of the Third Republic of Korea—ASEAN Expert Group Meeting”, 11 June 2004, online: the

Ministry of Foreign Affairs and Trade, Republic of Korea: <http://www.mofat.go.kr/en/eco/e_fta.mof>.
41 Supra note 39.
42 USTR Press Release available online at <http://www.ustr.gov/releases/2004/05/04-37.pdf>.
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B. Singapore

Singapore is a free-trading nation with few tariffs on goods. It was even once remarked by a
foreign trade official that it was surprising that any country would want to negotiate F.T.As
with Singapore since Singapore could offer few tariff concessions. However, since Seattle,
Singapore has been actively negotiating F.T.As with a number of countries. Singapore has
already concluded F.T.As with New Zealand, Japan, the EFTA, Australia, the US and, as of
23 June 2004, Jordan.43 Singapore is also in the process of negotiating F.T.As with Bahrain,
Canada, Egypt, India, South Korea, Mexico, Panama and India as well as a Pacific Three
F.T.A involving New Zealand and Chile and major initiatives in the form of the ASEAN
F.T.As.44

Initially these Singapore F.T.A. initiatives raised criticism ranging from an accusation that
Singapore was promiscuously forgetting its obligations to its ASEAN partners and would be
letting in Trojan Horses by the backdoor into AFTA.45 Instead, Singapore’s F.T.A. initiatives
have been more akin to a solution to the “convoy problem”.

The “convoy problem” may be best explained by analogy with the problem faced by
arranging for a lunch date with a group of friends who have all agreed to meet at a certain
time and place before proceeding to lunch. The larger the group agreeing to meet, the more
likely that some, due to a variety of circumstances, will be late and thus cause a chain of
delays which may result in hunger if all are required to be present before lunch can proceed.
A solution to this “convoy problem” would simply to allow those who are ready to proceed
to a predetermined lunch venue. A way has to be created to incentivise punctuality.

So it has been with Singapore and its F.T.As. In response to the Singapore F.T.A. ini-
tiatives, Thailand began studies into an F.T.A. with Australia and the Philippines began
studies into F.T.As with the US and Europe. A bandwagon effect has occurred as countries
fearing isolation have increased trade liberalisation efforts. Indeed, these F.T.A. initiatives
have added fuel to the ASEAN efforts towards regional trade liberalisation by providing an
incentive for member countries to commit towards further trade liberalisation measures as
well as providing templates for future F.T.A. negotiations.

C. Thailand

Thailand has been the next most active ASEAN country in F.T.A. negotiations. Thailand’s
first F.T.A. was signed with Bahrain on 29 December 2002 as Thailand saw Bahrain as a
strategic link to the Gulf countries.46

Thailand then concluded an agreement with China on 18 June 2003 to eliminate tariffs
on fruits and vegetables by 1 October 2003.47 The response to this Early Harvest Plan (EHP)
has been somewhat mixed. Some Thai businessmen have complained that even though tariffs
have been eliminated, the NTBs in China still makes it difficult to trade with China while the
lack of Thai NTBs have allowed the flooding of the Thai market with Chinese agricultural

43 Ministry of Trade and Industry (MTI), Singapore website: <http://www.mti.gov.sg/public/FTA/frm_FTA_
Default.asp?sid=27>.

44 Ibid.
45 “A vital role for Singapore in ASEAN trade relations” New Straits Times (16 June 2001).
46 “Business mission heads off to the Middle East” The Nation (1 May 2003) available online at

<http://203.150.224.53/page.arcview.php3?clid=6&id=77982&usrsess=1>.
47 Department of Trade Negotiations, Ministry of Commerce, Thailand website at <http://www.dtn.moc.go.th/

web/8/129/614/THAI%20PRC%20AGREEMENT_Thailand_Completed.pdf?G_id=614&f_id=3116>.
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products.48 Chinese newspapers have, however, reported significant Thai export growth
and savings from the tariff elimination.49

Thailand also recently produced a final negotiated draft F.T.A. with Australia50 and is
in the process of negotiating F.T.As with Peru and the US,51 as well as F.T.As within the
ASEAN framework agreements with Australia, India and China.52 In addition, Thailand
has proposed that the existing Bhutan, India, Myanmar, Sri Lanka and Thailand Economic
Cooperation (BIMST-EC)53 be extended to a full blown F.T.A. Thailand is also negotiating
a F.T.A. with Japan based on the framework of the Japan-Singapore Economic Partnership
Agreement (JSEPA) though it is likely to be more complicated because of the agricultural
trade between the countries which was not a factor in the JSEPA negotiations due to the
absence of significant agricultural production in Singapore.54

D. Other ASEAN Countries

While Malaysia was initially concerned that bilateral F.T.As would challenge the multilateral
trade liberalisation process as well as the regional economic integration of ASEAN, Malaysia
has accepted that F.T.As can be beneficial and has embarked on F.T.A. negotiations with
Japan within the ASEAN framework agreement. In addition, on 10 May 2004, Malaysia
became the fifth ASEAN country to sign a T.I.F.A. with the US.55

Indonesia and the Philippines have also been supportive of both the bilateral F.T.A.
process as well as the larger regional ASEAN F.T.As. While they both have signed a T.I.F.A.
with the US, trade negotiations are still on going with the US and Japan under the ASEAN
framework agreement.

On 15 June 2004, China concluded an EHP agreement with Myanmar as the first stage
of a more comprehensive F.T.A. to eliminate tariffs on fruits and vegetables.56 China had
already concluded EHPs with Indonesia, the Philippines, Malaysia, Singapore and Thailand.

IV. THE “TEST-TUBE” EFFECT

In addition to providing fuel for trade liberalisation, F.T.As have also been useful “test-
tubes” for the incubation of new ideas and trade liberalisation commitments.

For example, Article 3:3 of the Agreement on a Closer Economic Partnership between
New Zealand and Singapore (ANZCEP) goes further than the transparency requirement
in Article X GATT by permitting states to “consult and cooperate in the development of
any new competition measures”, and Article 9:1 ANZCEP raises the de minimis dumping
margin of 2 percent of the export price expressed in Article 5:8 of the WTO Anti-Dumping
Agreement to 5 percent.

The US—Singapore Free Trade Agreement (USSFTA) also incorporates disciplines on
the environment and labour, issues which were previously covered in only three previous

48 “Farmers pay for rushed China FTA” The Nation (1 March 2004) available online at <http://
203.150.224.53/page.arcview.php3?clid=6&id=94511&usrsess=1>.

49 “FTA talks to complete ahead of schedule”, China Daily (21 May 2001) available online at <http://
www.chinadaily.com.cn/english/doc/2004-05/21/content_332546.htm>.

50 Ibid. at <http://www.dtn.moc.go.th/web/147/153/659/660/index_th.asp?G_id=660>.
51 Ibid. at <http://www.dtn.moc.go.th/web/147/index_th.asp?G_id=147>.
52 Ibid.
53 Ibid.
54 “Japan, Thailand, begin FTA talks” Japan Times (17 Feb 2004) available online at

<http://202.221.217.59/print/business/nb02-2004/nb20040217a3.htm>.
55 Supra note 42.
56 “Myanmar, China start free trade under early harvest plan” China Economic Net (15 June 2004), online:

<http://en.ce.cn/Business/Macro-economic/t20040615_1076919.shtml>.
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F.T.As—the NAFTA, Canada—Chile Free Trade Agreement (CCFTA) and the US—Jordan
Free Trade Agreement (USJFTA). The USSFTA has customised the labour and environment
obligations, including dispute resolution and enforcement mechanisms, so as to combine
the expansion of trade and growth with the enhancement of labour and environmental con-
ditions yet, at the same time the provisions avoid trade agreements infringing on domestic
authority to establish labour and environmental standards by referring to domestic legisla-
tion as the standard.57 It also has clauses (not found in the USJFTA) promising workers
and employers, including American investors, access to fair, equitable and transparent
proceedings for the administration of domestic labour laws.58

In addition, the USSFTA incorporates a new article on the relationship between the
Investment Chapter and the Environment Chapter which states that the obligations under the
Investment Chapter should not be construed to prevent measures taken for environmental
reasons if those measures are consistent with the Investment Chapter’s obligations.59 While
it seems slightly tautologous, this article was drafted so as to avoid concerns that rigid
investment protection disciplines would restrict environmental policies. Indeed, it seems
that this particular clause has been reproduced in later US F.T.As with Australia (USAFTA),
Chile (USCFTA), the Central American countries of Costa Rica, El Salvador, Guatemala,
Honduras and Nicaragua (CAFTA) and Morocco.

The USSFTA also introduced a new Rule of Origin (R.O.O.) exception termed the Inte-
grated Sourcing Initiative (ISI).60 The ISI was based on a NAFTA provision which enabled
all goods created within the NAFTA countries to be treated as originating products from
the NAFTA exporting country.61 However, the USSFTA ISI goes further. An ISI product
is an originating product as long as it is imported into the US from Singapore or vice versa.
This was done to benefit particularly Indonesia, though not limited to Indonesia, which
is not a USSFTA country (a significant departure from the NAFTA template) since many
Singapore companies manufacture in the offshore Indonesian islands of Batam and Bintan.
The ISI currently contains 266 electronic and medical products which already are duty-free
but which now can enter the US without the Merchandise Processing Fee (M.P.F.) which
is imposed by the US on all imports thus increasing the “time to market” and providing
administrative cost savings for these goods.62 Future products may be added but concern
by the US Congress that the ISI creates a loophole around tariffs as well as environmental
and labour provisions of the USSFTA remains a major hurdle to cross.63

V. THE ROAD AHEAD AFTER CANCUN

Despite all the benefits of F.T.As, it should still be remembered that the most important con-
tribution of the WTO to the international trading regime thus far has been the development
of an almost universal rules-based system to govern trading relations. Therefore, to ensure
that F.T.As do not become the Trojan horses undermining such a vital rules-based regime,
the following aspects of F.T.As should be clarified:

(a) The Relationship between F.T.As and the Global Trading Regime;
(b) Reforming the WTO Committee on Regional Trade Agremments (CRTA);
(c) Adopting Modalities on Implementing Open Regionalism; and
(d) Harmonizing Rules of Origin.

57 USSFTA, Chapter 17 (Labour) and Chapter 18 (Environment).
58 USSFTA, Article 17.3.
59 USSFTA, Article 15.10.
60 USSFTA, Article 3.2.
61 NAFTA, Article 401.
62 The United States Singapore Free Trade Agreement: Highlights and Insights, Tommy Koh & Chang Li Lin

eds., (IPS, 2004) at 69.
63 Making Business Sense of the Singapore FTAs, Wong Chian Voen ed., (WCI Consulting, 2004) at 38.
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A. The Relationship between F.T.As and the Global Trading Regime

The relationship between F.T.As and the global trading regime needs to be formally clarified
to deter those who would view F.T.As as convenient political substitutes to the multilateral
trading regime. At present, the WTO trading system recognises the benefit of preferen-
tial trade agreements in facilitating trade between their constituent territories, and has
allowed their formation under Article XXIV GATT, the “Enabling Clause” and Article
V GATS. However, partly due to the lack of a clear relationship between F.T.As and the
WTO trading regime, the “WTO compliance” of existing F.T.As currently remains in doubt.

Article XXIV of GATT allows member countries to create customs unions64 and free trade
areas65 covering “substantially all trade”66 amongst themselves so long as these do not result
in higher tariffs or barriers to non-party countries.67 If this requirement is satisfied, countries
party to them are permitted to give each other greater preferential tariffs or treatment than
they would normally accord to other WTO members under their M.F.N. obligation. The
ambiguity of this phrase could result in F.T.As being formed which provide preferential
treatment to F.T.A. partners to the detriment of the WTO trading system without really
covering “substantially all trade”.

The only WTO case that comments on this is the Turkey-Textiles case in which the
Appellate Body held that, with regards to Turkey’s imposition of quantitative restrictions
on the import of nineteen categories of textiles and clothing from India in preparation for
eventual EU entry, Article XXIV can justify the adoption of a measure inconsistent with
certain other GATT provisions only if the measure is introduced upon the formation of a
customs union which satisfies Articles XXIV:8(a) and XXIV:5(a), and only to the extent that
the formation of the customs union would be prevented if the measure was disallowed.68

Since the European Community’s quantitative restrictions could be maintained through
a system of certificates of origin to be applied at the Turkey-EC border, formation of the
customs union would not have been prevented if Turkey had failed to adopt the quantitative
restrictions and thus, Turkey’s imposition of quantitative restrictions was not justified.

GATS Article V on economic integration agreements in general and Article V is on labour
market integration agreements also provide for exceptions from the general WTO disci-
plines. Under Article V, WTO members may enter into integration agreements that provide
national treatment for service suppliers from the participating countries, so long as the
agreement has substantial sectoral coverage and so long as the agreement does not raise the
overall level of barriers to external trade in services.

Special and differential treatment is also available concerning the rules for formation
of free trade areas involving developing countries. The Enabling Clause of 1979 states
that differential and more favourable treatment may be accorded for regional arrangements
among less-developed GATT members for the mutual reduction or elimination of tariffs and

64 A trade grouping whereby all members charge the same set of customs duty rates on imports from non-members
(e.g. the European Union).

65 A trade grouping whereby trade within the group is duty free, but each member can set its own duty rates on
imports from non-members (e.g. NAFTA and the ASEAN Free Trade Area).

66 Article XXIV:8 GATT. Note that intense debate still rages as to the whether the phrase is to be interpreted
qualitatively (with no major sectors excluded) or quantitatively (with regards to the percentage of trade between
the members covered). See “Compendium of Issues Related to Regional Trade Agreements”, Background Note
by WTO Secretariat, TN/RL/W/8/Rev.1, 1 August 2002 at 18. There is some “flexibility” in the phrase, and
“[i]t is clear that ‘substantially all the trade is not the same as all the trade, and also that ‘substantially all the
trade’ is something considerably more than merely some of the trade”, as was stated by the Appellate Body in
Turkey Textiles at paragraph 48.

67 Article XXIV:5 GATT.
68 Turkey—Textiles (1999), WTO Doc. WT/DS34/AB/R at paras. 46 and 58-59 (Appellate Body Report).
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non-tariff measures.69 Since this is meant to benefit developing countries and to encourage
South-South trade, it is likely that more latitude will be given to the interpretation of the
Enabling Clause than that given for GATT Article XXIV and GATS Article V.

Nonetheless, all WTO provisions are only as effective as the will of WTO members to
enforce them. Lack of knowledge regarding particular FTAs or a reticence to bring disputes
to the WTO Dispute Resolution Body will only serve to undermine the multilateral trading
system.

B. Reforming the CRTA

The WTO Committee on Regional Trade Agreements (CRTA) was established on 6 February
1996 to examine F.T.As and evaluate their compliance with WTO rules. However, the
scrutiny of all F.T.As by the CRTA is limited as it is not compulsory for F.T.As made under
the Enabling Clause and GATS to be examined by the CRTA.

More importantly, the CRTA is presently unable to give full assurance as to the WTO
compliance of a particular F.T.A. as it is paralysed by the lack of rules in F.T.A. related
disciplines (such as in preferential rules of origin) as well as ambiguities surrounding (1) the
WTO transparency requirements on F.T.As, (2) multilateral supervisory mechanisms and
periodic reporting requirements for F.T.As, (3) the interpretation of Articles XXIV of GATT
and Article V GATS and their relationships with other WTO rules and (4) the interaction
between F.T.As and the multilateral trading system. As a result, “no [CRTA] examination
report has been finalized since 1995 because of lack of consensus”.70 Even if effective rules
are developed, the CRTA’s terms of reference need to be reformed to empower it with
stronger clout to monitor, investigate and prohibit the operation of WTO non-compliant
F.T.As.71

In particular, developing countries which are not usually sought after partners of F.T.As
should take a greater interest in the CRTA. While it is true that at present the CRTA is
hampered by the requirement of consensus and thus cannot conclusively rule against any
F.T.A, the exercise of analysing a F.T.A. as well as representing their interests in the CRTA
could lead to benefits for these developing countries. First, technical knowledge will be
gained by the process of review. Second and perhaps more importantly, developing countries
could gain some political capital by being involved in the review process and voicing their
concerns regarding certain F.T.As particularly those that suggest a “closed regionalisation”
modality.

C. Adopting Modalities on Open Regionalism

F.T.As founded upon the concept of “open regionalism” were espoused in the 1995 APEC
summit as the key to reviving the languishing multilateral Doha Round discussions72 by

69 Differential and More Favourable Treatment, Reciprocity and Fuller Participation of Developing Countries
(1979) Decision of 28 November 1979, BISD 26S/203, para. 2(c).

70 See Compendium of Issues Related to Free Trade Agreements (1 August 2002), WTO Doc. TN/RL/W/8/Rev.1,
available online: WTO website: <http://docsonline.wto.org/DDFDocuments/t/tn/rl/W8R1.doc>. The Com-
mittee’s website is at <http://www.wto.org/english/tratop_e/region_e/regcom_e.htm>.

71 Supra note 25 at 283.
72 In particular, negotiations on agriculture have stagnated, and this has affected negotiations in other areas, such

as in services. As of 1 June 2003, WTO members have failed to adhere to deadlines to conclude modalities for
the negotiations on industrial tariffs and non-tariff barriers, and to amend and clarify the Dispute Settlement
Understanding. As a result, decision-making on these two issues, if any, is likely to be deferred to the Cancun
Ministerial in September. See the “WTO Members Miss Additional Key Deadlines: Preparations for Cancun
Ministerial Set to Intensify” in WTO Doha Development Agenda Negotiations in 2003 Report No. 3, (Geneva:
WCI Consulting Private Limited, 2003).
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encouraging closer integration between the economies of states.73 Open regionalism requires
F.T.As to be drafted in a transparent manner that encourages and permits other states to
participate in the future. In addition, such a F.T.A. must also be committed to outward-
looking trade and development policies, trade and investment liberalisation and consistency
with GATT and WTO law and policy.74 F.T.As structured in such an “open” manner would
permit the benefits from increased productivity to trickle down to those not part of the F.T.A,
and would minimise the “them versus us” psychology75 inherent in a discriminatory trade
bloc. To further increase “openness”, existing F.T.A. member states must also be willing to
share “requisite information, experience and technology” with prospective members.76

Several examples illustrate the success of open regionalism. The EU is the most successful
example to date, expanding from an initial six states to twenty-five member countries today,
with additional central and southern European countries due to join soon. Apart from closer
economic integration through internal trade as well as a common currency, closer political
integration is evident and manifest in institutions such as the European Court of Justice and
the European Parliament.77 In North America, NAFTA has caused a positive growth in
the volume and value of automotive trade. Nevertheless, despite an “increased continental
focus” in the automotive trade, the automotive exports of non-NAFTA states such as South
Korea, Germany and Japan have continued to rise. At the same time, investment liber-
alisation has benefited Japanese automakers as they were able to enter into joint ventures
and establish production factories in North America, thus ameliorating the trade diversion
effects felt by Japanese automakers.78

Sadly, as pointed out by Sung-Hoon Park, the lack of clear modalities as to how open
regionalism is to be achieved has hampered the use of this concept to achieve greater trade
liberalisation amongst APEC member states.79 However, the application of the concept to
other bilateral and regional F.T.As should not create similarly insurmountable problems if
“good faith”80 sensitivity is displayed, when applying a conditional M.F.N. model, to the
difficulties faced by potential new F.T.A. members that are poorer developing economies.81

In this regard, clauses such as Article 79:2 of the ANZCEP could help facilitate greater
trade liberalisation. The article states that in facilitating the accession of new members,
“[t]he terms of such accession or association shall take into account the circumstances of
the Member of the WTO, State or separate customs territory, in particular with respect to
timetables for liberalisation.” It could be argued that a better clause could go further and
single out “reciprocal liberalisation commitments” when taking into account the circum-
stances of the potential new member concerned, since the degree to which F.T.As can hasten
the liberalisation of the multilateral trading regime depends in part on some accommodation

73 Supra note 25 at 3 and 47.
74 Drysdale P., Elek A and Soeastro H., “Open Regionalism: the nature of Asia Pacific Integration”, in Drysdale P.

et al ed., Europe, East Asia and APEC, A Shared Global Agenda? (Cambridge: Cambridge University Press,
1998) 103.

75 A.H. Qureshi, “The Role of GATT in the Management of Trade Blocs” (1993) 27 J.World Trade 101 at
105.

76 Supra note 22 at 51, op. cit. Drysdale P., Elek A and Soeastro H., “Open Regionalism: the nature of
Asia Pacific Integration”, in Drysdale P. et al ed., Europe, East Asia and APEC, A Shared Global Agenda?
(Cambridge: Cambridge University Press, 1998) at 126.

77 See the EU’s website at <http://europa.eu.int/abc-en.htm> for information on the EU.
78 Tesshu Kosshiba and Paul Parker, Trade Policy, Open Regionalism and NAFTA: The Socio-

economic Context for Japanese Automobile Investments in North America”, Research Paper,
Heritage Resource Centre, Faculty of Environmental Studies, University of Waterloo, online:
<http://www.fes.uwaterloo.ca/research/hrc/environments/papers/ej29-3-3.pdf>.

79 Supra note 25 at 270.
80 Michael J. Trebilcock and Robert Howse, The Regulation of International Trade (New York: Routledge,

2000) at 521.
81 To resolve the problem of free-riding states if an unconditional M.F.N. model is adopted.
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of the interests of poorer developing new members by the more developed “older” member
states. Nonetheless, the clause does focus on the need to encourage open regionalisation.

D. Harmonising Rules of Origin

With the expansion in the number of overlapping F.T.As, the complexities of coping with
diverse rules pertaining to different F.T.As within the same policy area,82 as well as the
implementation of different rules of origin under different F.T.As may undermine the global
“transparency of trading rules”83 and prove to be difficult, confusing and costly.84 Bhagwati
terms this the “spaghetti-bowl effect”,85 which could “tie up trade policy in knots”.86 With
regards to the former, careful planning and drafting is needed to prevent the formulation
of inconsistent rules, whilst concerning the latter, the harmonisation of preferential rules
of origin at the multilateral level presents the best solution to this problem. It is hoped
that with disciplines for both rules of origin and F.T.As on the Doha Agenda, that some
developments will be made by the WTO in this regard.

VI. CONCLUSION

F.T.As have arguably become some of the most important bilateral and regional treaties
today. Faced with the prospect of stagnant multilateral trade liberalisation, many countries
have opted for the F.T.A. route to incentivise further trade liberalisation. However, F.T.As
are not only a “second best” solution to a problem. Recent F.T.As have acted as precursors
for new trade rules and, as some studies have shown, open regionalisation has resulted in
productivity gains being realised. Nonetheless, the proliferation of F.T.As has increased
the urgency for the development of more comprehensive WTO disciplines and institutional
processes to prevent closed regionalisation and to encourage open regionalisation. A move
towards closed regionalisation will unquestionably exacerbate the perception of developed
countries adopting unfair trade policies against developing countries which could lead to
further international mistrust.

It should be noted, however, that developing countries can group together to negotiate en
bloc and the development of the Southeast Asian F.T.As is illustrative of how open region-
alisation can potentially benefit a region and foster greater cooperation between regional
states.

82 Supra note 26 at 52.
83 Supra note 26 at 65.
84 Sakulrat Montreevat, “Thailand Towards Bilateral Free Trade Arena”, 24 June 2003, Institute of Southeast

Asian Studies, online: <http://www.iseas.edu.sg/viewpoint/smjun03.pdf>. See also Ramkishen S. Rajan, Rahul
Sen and Reza Siregar, Singapore and Free Trade Agreements: Economic Relations with Japan and the United
States, (Singapore: Institute of Southeast Asian Studies, 2001) at 71.

85 J. Bhagwati, “Preferential Trade Agreements: The Wrong Road”, (1996) 27 Law & Pol’y Int’l Bus. 865.
86 William Choong, “You and FTA: For freer or for poorer” The Straits Times (25 August 2002) at 39.


