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Tang) and an economist (Associate Editor of the
Business Times, Mr. Vikram Khanna).

Finally, there is a useful collection of mate-
rials at pp. 229–284, comprising twenty-two
appendices, ranging from political documents
such as Joint Statements and Declarations of
both sides, a general list of the negotiators as
well as more specific lists of the members of
the particular sectoral teams, to other assorted
documents which flesh out the story told in the
preceding pages (e.g. the Temasek Charter, the
occasional treaty provision, a list of relevant
Singapore laws and regulations, as well as lists of
the Singapore Congressional Caucus, the USS-
FTA Coalition Members, the two Missions and
the US Trade Advisory Committees).

Ambassador Koh is a master of the art of
explaining in clear and simple terms how an
international agreement was struck (e.g. the
UN Convention on the Law of the Sea), of
how the organization of particular negotiations
(e.g. the Earth Summit or the WTO Singapore
Ministerial Conference) was managed, and of
what some prominent issue on the international
plane means, who the players are, and how in
practice it could be approached or resolved. He
has done it again, this time with his co-editor
and a group of colleagues. Professor Koh’s usual
readers and others, be they lawyers, economists,
trade experts, foreign service officers, or simply
the typically well-informed person interested in
Singapore’s regional trade agreements or what
the USSFTA is about would want to have a copy
of this book.

reviewed by C.L. LIM

Choice of Law for Equitable Doctrines BY

T.M. YEO [Oxford: Oxford University Press,
2004. lxv + 361 pp. Hardcover: £85]

Choice of Law for Equitable Doctrines is the
latest addition to the impressive Oxford Pri-
vate International Law Series published by the
Oxford University Press. Its publication could
not have been more timely given the dearth of
material on the subject. Equity and private
international law have always been regarded as
difficult subjects separately and they appear even
more daunting together. That perhaps explains
the lack of writing on this subject.

Dr. Yeo’s monograph can roughly be divided
into three parts. First, and it is perhaps unfor-
tunate that such a discussion is even required,
the book addresses the issue of whether a choice
of law analysis is even relevant when a litigant

invokes an equitable doctrine. The bulk of the
discussion is set out in “Chapter 1: Relevance
of Choice of Law Analysis for Equitable Doc-
trines,” although “Chapter 4: Substance and
Procedure” is also relevant. In explaining the
relevance of choice of law to equitable doctrines,
Dr. Yeo navigates the reader through a morass
of myths about equity that will prove invalu-
able even to a reader who is merely interested in
equity and not its interaction with the choice of
law process. For example, the novice lawyer
who is not fully acquainted with equity will
find the author’s explanation of the maxim that
“equity acts in personam” enlightening. Many
students and lawyers who are unacquainted
with the intricacies and history of the jurisdic-
tion of the Chancery court will be surprised that
equitable proprietary responses such as the trust
can co-exist with the maxim. However, as the
author explains (at para. 1.27), the maxim was
never directed at the personal or proprietary
nature of an equitable response but rather at the
Chancery court’s means of enforcing its orders,
namely, by punishing the defendant for con-
tempt for non-compliance. Hence, the maxim
could co-exist quite happily with an equitable
proprietary response, though the author also
explains that the maxim is only historically accu-
rate as equity has long since developed means of
enforcing equitable decrees beyond the threat of
punishment for contempt.

Many other fundamental misconceptions
about equity are also helpfully dispelled and a
novice will develop a better understanding of
how equity works (e.g. at para. 1.50, “[equity’s]
objective was improvement, but the technique
was subversion.”) which will prove immensely
useful even outside the boundaries of the sub-
ject of the monograph, though the nature of
the work prevents this from being its primary
objective. A reader particularly interested in
understanding equity will do well to consult
the controversial but impressive entry by Sarah
Worthington to the Clarendon Law Series enti-
tled simply Equity (Oxford: Oxford University
Press, 2003) but the reader merely interested in
the relevance of choice of law to equity will find
that he learns more than he bargains for (surely
a good thing) by investing in this monograph.

Likewise, the author explains painstakingly
that there is no private international law rule
that excludes equity from the choice of law
process. In Chapter 1, the author elucidates
upon such familiar principles as public pol-
icy and mandatory rules, stressing the relativ-
ity of the concept of public policy, a point
recently emphasised by the Singapore Court of
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Appeal in Liao Eng Kiat v. Burswood Nominees
Ltd. [2004] SGCA 45. In Chapter 4, the author
provides an insightful discourse into the distinc-
tion between substance and procedure in private
international law and whereas it might at first
sight seem odd to exclude that discussion from
Chapter 1, the discussion could only truthfully
be properly engaged after the author’s analysis
of characterisation in Chapter 3.

Secondly, and assuming the conclusion that
choice of law analysis is relevant to equitable
doctrines, the book considers if it is appro-
priate to integrate equitable doctrines into the
existing common law choice of law framework.
This analysis is found entirely in “Chapter 2:
Relationship between Equitable Doctrines and
Choice of Law” in which Dr. Yeo consid-
ers three possible models of choice of law for
equitable doctrines:

Model 1—Common law and equity division is
only relevant after domestic applicable law is
determined by choice of law rules.

Model 2—Equity has its own choice of law rules.
Model 3—There is a single choice of law sys-

tem, but with distinct categories for equitable
doctrines.

The different models are helpfully illustrated
by diagrams to assist the reader in seeing the
differences between them, although even with
the assistance of this, this reviewer is not con-
vinced that there is any practical significance
to the distinction between Models 2 and 3. In
both cases, where an equitable doctrine is con-
cerned, they are classified (albeit at different
stages of classification) differently and subject
to possibly different choice of law rules. As the
author observes, in both models, there is also
the possibility that equity may follow an analo-
gous common law choice of law rule. The effect
is that the practical results of the two models
appear to be indistinguishable even though there
is a theoretical distinction between the two.

In any event, Dr. Yeo makes a convinc-
ing case in favour of Model 1 and against
Models 2 and 3. Once the reader understands
the historical development of the equitable juris-
diction in common law systems, this conclusion
seems almost inescapable. Equity was never
a self-sufficient system of law, but rather pre-
supposed the existence of the common law in
its intervention. In certain instances, equity
regarded the common law as adequate and did
not intervene (e.g. relief for breach of contract
is usually confined to common law damages).
In other instances, equity intervened because it
regarded the common law as inadequate (e.g. the

right to rescind a contract for an innocent mis-
representation). Occasionally, the common
law and equity would have concurrent juris-
diction, sometimes because the common law
developed to the point of addressing the gap
initially plugged by equity (e.g. the modern doc-
trines of duress and undue influence overlap to
some extent because historically, the common
law doctrine of duress was extremely narrow
and equity had to intervene to supplement the
inadequacies of the law). Naturally, different
common law systems will employ equitable doc-
trines to different extents and it is hardly a
convincing justification that a different choice
of law rule simply because the forum had devel-
oped an equitable jurisdiction in respect of a
particular issue because, at one point in time,
its own common law rules were inadequate.

Gummow J., in his Foreward (at p. vi), quite
rightly regards Chapters 1 and 2 of Dr. Yeo’s
monograph to be his central thesis, although
he is quick to concede that to regard the work
merely as such pays insufficient credit to the
depth of scholarship represented by the remain-
ing chapters. To the extent that they are
absolutely crucial to the rest of the work (which
are predicated on Dr. Yeo’s conclusions to
Chapters 1 and 2), it is difficult to see how they
may be improved upon save for one point. At
para. 2.32, Dr. Yeo declares that the “fusion”
debate currently raging irrelevant as it is relevant
only when domestic law is engaged upon iden-
tification by applying the appropriate choice of
law rules. It is difficult to agree with this state-
ment since private international law is as much
a part of domestic law as the law of contract,
though the two operate at different levels. In the
same way that common law and equity may take
a different view of an identical issue of contract
(e.g. innocent misrepresentation), it is equally
plausible that they could adopt different views
of choice of law.

What distinguishes choice of law from the
rest of the fusion debate is not so much that
fusion is irrelevant but rather that it is essen-
tial and does not seek to unbalance the status
quo. Taking the latter point first, a not insignif-
icant objective of the proponents of fusion is
to either force a common law rule to follow an
equitable one or vice versa, e.g. applying a singu-
lar rule on causation both at common law and in
equity. Inasmuch as the choice of law jurispru-
dence for equitable doctrines is in its infancy,
fusion in choice of law does not involve the law
(or equity) in such radical change. Indeed, it is
seriously arguable that given that the common
law choice of law system is well-developed and



8 SYBIL BOOK REVIEWS 287

not inadequate, equity would simply follow the
law rather than try its hand at reinventing the
wheel. Furthermore, as Dr. Yeo demonstrates
in Chapter 2, it is almost impossible to attain
the objectives of choice of law by operating two
choice of law models—one for the common law,
the other for equity—so that the case for fusion
is even more stark in the choice of law context
than elsewhere.

Finally, assuming equitable doctrines ought
to be integrated into the existing common
law framework, the remainder of the book
(Chapters 3 to 9) set out how equitable doctrines
may be so integrated. This is a sizable project
and may be divided into 4 parts. First, Chapter
3 sets out the author’s view of characterisation,
a crucial chapter that lays the groundwork for
the rest of the work. It is also significant in that
it provides the reader an insight into a partic-
ularly difficult concept in private international
law. Chapter 3 is also extremely ambitious
as, together with Chapters 7 to 9, the author
advocates a robust and functional approach to
characterisation which will help resolve the dif-
ficult problem of concurrence (see also Adrian
Briggs, “Choice of Choice of Law?” [2003]
L.M.C.L.Q. 12).

The remaining three parts demonstrate three
different levels of characterisation. First, in
“Chapter 4: Substance and Procedure”, Dr. Yeo
delineates the equitable rules that fall within the
choice of law rule that issues of procedure are
governed by the lex fori. He clearly explains
the rationale for such a rule and how, prop-
erly understood, a more sensitive approach to
characterisation may ensure that the objectives
of choice of law are better served. For exam-
ple, the choice of law “rule” that the lex fori
governs issues of procedure has been used to
justify the application of English limitation peri-
ods since the 19th century because, instead of
extinguishing the claim altogether, the language
of the English statutes typically only served to
bar the remedy: see Huber v. Steiner (1835)
2 Bing. N.C. 202, 132 E.R. 80. Such an
application of the choice of law “rule” clearly
misapprehends the function of the rule, which
is to shield the forum from applying foreign law
where doing so would adversely affect smooth
operation of its court machinery (at para. 4.02).
Clearly, for example, the forum cannot realisti-
cally be expected to cater to the various methods
of litigation depending on the lex causae gov-
erning the claims between the parties. A Sin-
gaporean court cannot realistically be expected
to convene a jury to assist in the conduct of a
trial where a claim is based on Californian law

and adopt an inquisitorial rather than adversar-
ial form of judicial process where the claim is
based on German law. Applying a limitation
period, however, does not engage the rationale
of the “rule” so that a mechanistic application of
the “rule” is deleterious to the very objective of
choice of law, being the identification of a law
that is appropriate to the parties involved, tak-
ing into account their reasonable and legitimate
expectations in light of the circumstances raising
the dispute.

One small disagreement may be raised in
respect of Chapter 4. At para. 4.82, Dr. Yeo
states that “equitable compensation, which, for
conflict of laws purposes, should be treated no
differently from common law damages-issues of
specific heads of damages … are substantive, but
quantification is procedural.” This conclusion
is difficult to reconcile with his identification of
the rationale for the rule that procedural issues
are governed by the lex fori and fails to consider
the case for quantification to be governed by the
lex causae by Adrian Briggs in “Conflict of Laws
and Commercial Remedies” in Andrew Burrows
and Edwin Peel (eds.), Commercial Remedies:
Current Issues and Problems (Oxford: Oxford
University Press, 2003), at pp. 271–286.

Secondly, in “Chapter 5: Property and
Obligation”, he subdivides substantive claims
between property and obligation because prop-
erty choice of law rules are concerned with
policies beyond different from those for obliga-
tions. For example, whereas party autonomy
may be an important consideration in formulat-
ing a contractual choice of law rule, the rule so
formulated is not easily transposed into the con-
text of consensual transfers of property because
proprietary rights affect third parties.

Finally, after addressing “Property” in
Chapter 6, claims in obligation are further sub-
divided between “Chapter 7: Contracts and
Agreements”, “Chapter 8: Torts and Wrongs”,
and “Chapter 9: Restitution and Unjust Enrich-
ment”. Between these four chapters, a wide
ranging, though obviously non-exhaustive, vari-
ety of equitable doctrines are examined, includ-
ing promissory and proprietary estoppel, undue
influence and other vitiating factors in equity,
equitable wrongs such as dishonest assistance
and breach of confidence and many others.

These nine chapters are helpfully bookended
by an introductory chapter laying out the canvas
for the debate and setting out the organization
of the book as well as a conclusion summaris-
ing the main themes therein. “Introduction”
even sets out helpfully in diagrammatic form (at
pp. 12–13) the entire choice of law process for
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equitable doctrines, which incidentally serves
the useful function of allowing the reader to see
at a glance how the various chapters and issues
interrelate to one another.

Choice of Law for Equitable Doctrines is
a remarkable addition to the Oxford Private
International Law Series, and fills the gap in
scholarship where equity intersects with private
international law. Because of this paucity of
scholarship, even in the leading texts, academics
and practitioners in common law systems will
find it essential, perhaps more so than with
respect to any other title in the series, to con-
sult this monograph at some point or other in
their study or practice of private international
law since, being trained in a dual system of law,
it is hardly sufficient to claim expertise over one
but plead ignorance in the other.

reviewed by KELVIN F. K. LOW

The Hague Trusts Convention: Scope, Appli-
cation and Preliminary Issues BY JONATHAN

HARRIS [Oxford: Hart Publishing, 2002. xlvii
+ 529 pp. Hardcover: £72]

Prior to the publication of Dr. Yeo’s mono-
graph on Choice of Law for Equitable Doc-
trines (Oxford: Oxford University Press, 2004),
Professor Harris’s The Hague Trusts Conven-
tion: Scope, Application and Preliminary Issues
was the only book dedicated to the complex-
ities arising out of the intersection between
equity and private international law. Unlike
Dr. Yeo’s monograph, however, Professor Har-
ris’s monograph focuses on only one aspect
of equity jurisprudence, the trust. Lest one
suppose that this diminishes the importance of
Professor Harris’s contribution to private inter-
national law scholarship, it bears reminding
that the trust was considered by Maitland as
“the greatest and most distinctive achievement
performed by Englishmen in the field of jurispru-
dence”: see H.D. Hazeltine, G. Lapsley &
P.H. Winfield (eds.), Maitland: Selected Essays
(London: Cambridge University Press, 1936), at
p. 129. Because of the uniqueness of the trust,
which unlike contract for example, finds no
obvious counterpart in non-common law legal
systems, private international law issues, par-
ticularly those relating to choice of law, prove
particularly challenging and difficult.

The monograph is divided into three parts,
and it seems appropriate to deal with the three
parts in the order in which they appear. The
substance of Professor Harris’s scholarship is to

be found in Parts One and Two. These two
unequal parts will prove to be of interest to
different segments of the legal community in
different jurisdictions. On the whole, because
the book is written from the perspective of an
English (i.e. common law) private international
lawyer, its main audience will necessarily be a
common law one.

The first part of Professor Harris’s mono-
graph is by far the smaller, comprising a mere
78 pp. Its necessity stems from the inher-
ent structure of the Convention on the Law
Applicable to Trusts and on their Recognition
[hereinafter Hague Trusts Convention] which
only deals with the operation of trusts rather
than the preliminary steps required to create it,
the two stages being referred to affectionately
as the rocket and the rocket-launcher respec-
tively. Part One of the book focuses on the
rocket launching process from a common law
perspective with a special section dedicated to
specific choice of law legislation addressing the
rocket launching process in certain offshore
jurisdictions, specifically the Cayman Islands,
Bermuda, Jersey and the Isle of Man. This sec-
tion of the book is likely to be useful to the
widest common law audience (cf. Part Two) as
even practitioners from non-Convention com-
mon law jurisdictions will find the discussion
engaging and directly relevant to their practice.

For this short part of Professor Harris’s
work, two points only will be made. First, it
took this reviewer somewhat by surprise when
the author (at p. 4) asserted that “creation of
a trust is perfected even in the absence of a
trustee;” [emphasis in original]. Whilst it may
be a rule of English and Singaporean trust law
that a trust will not fail for want of a trustee, this
is hardly a rule that one can confidently assert
applies universally to all trusts, much less other
trust-like institutions that would fall within the
scope of the Hague Trusts Convention. Cer-
tainly, it is rather surprising that such a view
can be adopted for the choice of law process.

Secondly, this reviewer is not entirely con-
vinced by Professor Harris’s view that two
aspects of the question of the settlor’s capacity
must be distinguished for the purposes of choice
of law: first, a general capacity to transfer prop-
erty and secondly, a specific capacity to create
the trust structure (see pp. 17–19). When a per-
son enters into a specific type of contract (e.g.
agency), it has never, to this reviewer’s knowl-
edge, been suggested that this person will have
to satisfy two different aspects of capacity, one
relating to contracting generally, the other relat-
ing to entering into an agency contract. It is




