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equitable doctrines, which incidentally serves
the useful function of allowing the reader to see
at a glance how the various chapters and issues
interrelate to one another.

Choice of Law for Equitable Doctrines is
a remarkable addition to the Oxford Private
International Law Series, and fills the gap in
scholarship where equity intersects with private
international law. Because of this paucity of
scholarship, even in the leading texts, academics
and practitioners in common law systems will
find it essential, perhaps more so than with
respect to any other title in the series, to con-
sult this monograph at some point or other in
their study or practice of private international
law since, being trained in a dual system of law,
it is hardly sufficient to claim expertise over one
but plead ignorance in the other.

reviewed by KELVIN F. K. LOW

The Hague Trusts Convention: Scope, Appli-
cation and Preliminary Issues BY JONATHAN

HARRIS [Oxford: Hart Publishing, 2002. xlvii
+ 529 pp. Hardcover: £72]

Prior to the publication of Dr. Yeo’s mono-
graph on Choice of Law for Equitable Doc-
trines (Oxford: Oxford University Press, 2004),
Professor Harris’s The Hague Trusts Conven-
tion: Scope, Application and Preliminary Issues
was the only book dedicated to the complex-
ities arising out of the intersection between
equity and private international law. Unlike
Dr. Yeo’s monograph, however, Professor Har-
ris’s monograph focuses on only one aspect
of equity jurisprudence, the trust. Lest one
suppose that this diminishes the importance of
Professor Harris’s contribution to private inter-
national law scholarship, it bears reminding
that the trust was considered by Maitland as
“the greatest and most distinctive achievement
performed by Englishmen in the field of jurispru-
dence”: see H.D. Hazeltine, G. Lapsley &
P.H. Winfield (eds.), Maitland: Selected Essays
(London: Cambridge University Press, 1936), at
p. 129. Because of the uniqueness of the trust,
which unlike contract for example, finds no
obvious counterpart in non-common law legal
systems, private international law issues, par-
ticularly those relating to choice of law, prove
particularly challenging and difficult.

The monograph is divided into three parts,
and it seems appropriate to deal with the three
parts in the order in which they appear. The
substance of Professor Harris’s scholarship is to

be found in Parts One and Two. These two
unequal parts will prove to be of interest to
different segments of the legal community in
different jurisdictions. On the whole, because
the book is written from the perspective of an
English (i.e. common law) private international
lawyer, its main audience will necessarily be a
common law one.

The first part of Professor Harris’s mono-
graph is by far the smaller, comprising a mere
78 pp. Its necessity stems from the inher-
ent structure of the Convention on the Law
Applicable to Trusts and on their Recognition
[hereinafter Hague Trusts Convention] which
only deals with the operation of trusts rather
than the preliminary steps required to create it,
the two stages being referred to affectionately
as the rocket and the rocket-launcher respec-
tively. Part One of the book focuses on the
rocket launching process from a common law
perspective with a special section dedicated to
specific choice of law legislation addressing the
rocket launching process in certain offshore
jurisdictions, specifically the Cayman Islands,
Bermuda, Jersey and the Isle of Man. This sec-
tion of the book is likely to be useful to the
widest common law audience (cf. Part Two) as
even practitioners from non-Convention com-
mon law jurisdictions will find the discussion
engaging and directly relevant to their practice.

For this short part of Professor Harris’s
work, two points only will be made. First, it
took this reviewer somewhat by surprise when
the author (at p. 4) asserted that “creation of
a trust is perfected even in the absence of a
trustee;” [emphasis in original]. Whilst it may
be a rule of English and Singaporean trust law
that a trust will not fail for want of a trustee, this
is hardly a rule that one can confidently assert
applies universally to all trusts, much less other
trust-like institutions that would fall within the
scope of the Hague Trusts Convention. Cer-
tainly, it is rather surprising that such a view
can be adopted for the choice of law process.

Secondly, this reviewer is not entirely con-
vinced by Professor Harris’s view that two
aspects of the question of the settlor’s capacity
must be distinguished for the purposes of choice
of law: first, a general capacity to transfer prop-
erty and secondly, a specific capacity to create
the trust structure (see pp. 17–19). When a per-
son enters into a specific type of contract (e.g.
agency), it has never, to this reviewer’s knowl-
edge, been suggested that this person will have
to satisfy two different aspects of capacity, one
relating to contracting generally, the other relat-
ing to entering into an agency contract. It is
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not self-evident that this dichotomy is necessary
in relation to trusts when it is not in relation
to other legal institutions such as the contract.
The confusion appears to stem from Professor
Harris’s failure to characterise the trust, for the
purposes of ascertaining the appropriate capac-
ity choice of law rule for the settlor, simply as
one relating to the disposition of property. This
appears to be compounded by his assumption
(incorrect in this reviewer’s opinion) that, if the
lex situs or other appropriate applicable law did
not recognise a domestic trust institution, then
the settlor would lack the capacity to dispose of
his property by way of a foreign trust. Hence the
need to divorce the two aspects of capacity. It is
otherwise difficult to see what purpose a choice
of law rule requiring specific capacity to create
the trust structure to be governed by the law cho-
sen by the settlor would serve. It perhaps serves
to limit party autonomy by preventing a settlor
from selecting as an express choice a law that
would serve his needs best but would regard him
as lacking capacity though it is not obviously
evident why such a limit to settlor autonomy is
considered necessary.

The larger part of the monograph, “Part
Two: The Hague Convention on the Law Appli-
cable to Trusts and on Their Recognition”,
comprises 349 pp. and focuses on the scope and
application of the Hague Trusts Convention.
Because it addresses choice of law issues from
the perspective of the Hague Trusts Convention,
this part of the book will be primarily of inter-
est to practitioners and academics in common
law jurisdictions that have ratified the Conven-
tion, such as Australia, Canada, the Hong Kong
SAR and the United Kingdom as well as numer-
ous British dependencies. Its discussion will also
be of interest to non-common law jurisdictions
that have ratified the Hague Trusts Convention
such as Italy and the Netherlands. Practitioners
from common law jurisdictions that have not
ratified the Hague Trusts Convention, such as
Singapore, New Zealand, India and Malaysia,
on the other hand are unlikely to find this
section of the book as useful. However, aca-
demics from these jurisdictions may nevertheless
be interested in this section for a compara-
tive perspective and legislators will certainly be
well advised to consult Professor Harris’s mono-
graph should they be considering ratifying the
Hague Trusts Convention. With the recent
introduction of choice of law rules with respect
to capacity to create a trust in the Singapore
Trustees (Amendment) Act 2004, legislators in
Singapore may well be interested in assessing the
merits of complementing the rather isolated new

choice of law rule with a more complete set of
choice of law rules.

This larger part of the book is written
annotation-style. Each Article of the Hague
Trusts Convention is set out separately and a sin-
gle chapter is devoted to discussing each Article
with appropriate cross-references. Readers will
likely be divided over the style chosen by the
author to present the material. On the one hand,
the annotation-style makes for ease of reference
when a busy practitioner is interested in one par-
ticular Article of the Hague Trusts Convention.
On the other hand, such an order of presen-
tation may not necessarily be the most logical
and the splitting of naturally related discussions
(e.g. those of Articles 11(3)(d) and 15(1)(f)) may
make it harder for a reader to see the relationship
between some of these provisions, although this
is likely to be limited to causing some minor frus-
tration to the reader from having to flip from one
discussion to another given Professor Harris’s
care in writing. These individual chapters are
bookended by an introduction (I Evolution and
Application) setting out the background to the
drafting of the Hague Trusts Convention and
other generally relevant matters such as the sta-
tus of the von Overbeck Explanatory Report
and a conclusion (III Conclusion) which high-
lights some of the main criticisms of the Hague
Trusts Convention, acknowledging some flaws
in the Convention whilst addressing others and
explaining the realities affecting the drafting of
the Convention.

It is difficult to pick out any specific parts of
the book for comment but the following contro-
versies are likely to be of greater interest than
others. Leaving aside the distinction between
the rocket and the rocket-launcher, one of the
first and most significant difficulties facing the
Hague Trusts Convention is that of characteri-
sation. Article 2 of the Convention sets out the
key characteristics of a trust (that has notably
been referred to even in leading English domes-
tic trust texts such as Lewin on Trusts, 17th ed.
(London: Sweet & Maxwell, 2000) at
para. 2-01 and Underhill and Hayton: Law
of Trusts and Trustees, 16th ed. (London:
Butterworths LexisNexis, 2003) at p. 6). The
von Overbeck Report (at paras 36–38, at p. 458
of the book) clarifies that Article 2 is not
intended to be a definition of a “trust” despite
its appearance. Professor Harris relies on this
disclaimer to assert (contrary to M. Lupoi,
trans. by S. Dix, Trusts: A Comparative
Study (Cambridge: Cambridge University Press,
2001) at p. 338) that Article 2 will serve as,



290 SINGAPORE YEAR BOOK OF INTERNATIONAL LAW (2004)

at best a guide to a forum’s characterisation
process rather than its bible (at p. 116).

After considering a number of possible means
of characterisation (including surprisingly char-
acterisation by the lex fori and the lex causae),
Professor Harris prefers that the forum should
determine, according to the lex causae, the char-
acteristics of the alleged legal relationship and
consider whether it shares sufficient character-
istics with the common law trust structure: see
pp. 116–120. It is not entirely clear how this
process practically differs from the forum apply-
ing its private international law understanding
of the trust concept, which Professor Harris
posits as yet another possible approach to char-
acterisation. It may be speculated that the
former places a greater emphasis on comparison
with the common law trust structure than the
latter but that would scarcely explain Professor
Harris’s conclusion that one of the dangers of
the latter approach is under-inclusion for pur-
poses of the Hague Trusts Convention since the
greater the emphasis on similarity with a domes-
tic trust structure, the greater the likelihood of
under-inclusion.

Finally, the concern expressed by Professor
Harris over the adoption of an “international
autonomous” characterisation emphasising
Article 2 lies not simply with the descriptive
(rather than definitive) nature of the Article
but with its potential to embrace so-called
“shapeless” trusts within the Hague Trusts
Convention. “Shapeless trusts” are “trusts”
that apparently lack a “sufficient backbone to
be recognisable as the institution of any state,
whilst allowing any number of institutions to fit
within its parameters.” (at p. 113) Specifically,
Article 2 does not require such hallmarks of the
common law trust as a requirement that legal
title to the property passing to the trustee nor
does it contain a reference to the fiduciary rela-
tionship between trustee and beneficiary. The
concern here lies with over-inclusiveness, the
specific example raised being that Article 2 is
theoretically capable of covering some forms
of agency or mandate. This specific danger (of
the Hague Trusts Convention applying to cer-
tain forms of agency or mandate) is explicitly
rejected by Professor Harris (at p. 108) and it is
not easy to conceive of an institution that com-
plies with the features specified by Article 2 but
is sufficiently dissimilar functionally as com-
pared to a common law trust as to justify a
different characterisation.

This reviewer finds it difficult to imagine
that the requirement of transfer of title, espe-
cially legal title, to the trustee would realistically

be insisted upon for purposes of characterisa-
tion if the other characteristics of Article 2 are
satisfied since this technicality hardly renders an
institution sufficiently dissimilar to demand a
different classification. Likewise it is difficult to
see why a fiduciary relationship in the English
sense is necessary to an international trust.
Contracts which raise fiduciary obligations and
those that do not are both characterised as con-
tracts (and a convincing argument has been
made by Dr. Yeo that fiduciary obligations
raised as a result of a contractual relationship
ought to be characterised as contractual: see
T.M. Yeo Choice of Law for Equitable Doc-
trines, at paras 7.24–7.72). It is not obviously
irrational to group trusts and trust-like institu-
tions into the same category for the purposes of
characterisation regardless of whether the appli-
cable law would impose “fiduciary duties” in
the English sense, especially since the term had
no meaning in certain other legal systems: see
para. 40 of the von Overbeck Report, at p. 458
of the book.

Beyond the difficult issue of characterisation,
the scope of the Hague Trusts Convention is fur-
ther complicated by the necessity, imposed by
Article 3, of “evidence in writing” of “trusts
created voluntarily” before a trust would fall
within its scope. Requirements of formalities
are, of course, not strangers to any equity lawyer
but the requirement of formalities before a par-
ticular set of choice of law rules applies strikes
this reviewer as somewhat odd, especially when
the requirement is merely evidentiary. Theo-
retically, it would mean that a trust created
orally could fall within the Hague Trusts Con-
vention if it is subsequently evidenced in writing
(at p. 123). Curiously, Professor Harris does
not seem to perceive any great difficulty aris-
ing from such a requirement but the result is
that a party (or parties) will be able to subject
a trust (or trust-like institution) originally cre-
ated orally to a different choice of law regime
by subsequently evidencing the trust in writ-
ing. This theoretically allows such a party (or
parties) to subject the trust (or trust-like institu-
tion) to a different legal system than that at the
point of creation but prior to the manufacture
of any written evidence. Quite apart from the
desirability of placing this power in the hands
of the settlor or trustee or both unilaterally,
serious questions as to whether this effective
change in the applicable law would apply ret-
rospectively to acts performed by the trustee
between the creation of the trust and the point
when written evidence becomes available must
surely be relevant. It may be that this question is
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moot in the United Kingdom because of section
1(2) of the UK Recognition of Trusts Act 1987
(which raises its own problems, for which see
pp. 139–150) but jurisdictions which are par-
ties to the Hague Trusts Convention but have
not similarly extended the operation of the Con-
vention must surely grapple with this concern.

According to Professor Harris, Article 11 of
the Hague Trusts Convention is “at once one
of the most important and self-evident Arti-
cles of the Convention.” (at p. 311) Two
points may be raised with respect to Article 11.
First, the publication of Dr. Yeo’s monograph
raises an interesting controversy over the rele-
vance of Article 11(3)(d) to Article 3. Professor
Harris suggests (at p. 129) that a constructive
trust which arises when a third party receives
property transferred in breach of trust is “an
incidence of the express trust initially created
under the Convention” and hence “regarded as
within the Convention”. This is disputed by
Dr. Yeo who suggests that such a constructive
trust, if it arises at all, arises out of the forum’s
choice of law rules under the exception under
Article 11(3)(d), i.e. the forum’s choice of law
rules for determining priorities between compet-
ing property claims (see T.M. Yeo Choice of
Law for Equitable Doctrines, at para. 6.30). To
the extent, however, that the ability of a third
party to take property free of the trust lies out-
side the sphere of the Hague Trusts Convention,
both authors appear to be ad idem. The dispute
appears to focus on whether the constructive
trust that binds the third party (if it does) itself
falls within the Hague Trusts Convention. If
it does, certain consequences follow, the most
important of which is that it will be treated, by
dint of Article 11, as a separate patrimony of the
third party constructive trustee immune from
claims by the latter’s creditors whether or not he
is insolvent. If it does not, whether or not such
a result follows would have to be determined in
accordance to a different set of recognition rules
(although in the United Kingdom, section 1(2) of
the UK Recognition of Trusts Act 1987 would
effectively subject the constructive trust to the
same choice of law rules). Even in the United
Kingdom, however, the difference in approach
is significant as Professor Harris’s approach may
require the governing law of the express trust to
determine the rights and obligations between the
third party constructive trustee and the benefi-
ciary whereas Dr. Yeo’s approach suggests that
the constructive trust will likely be subject to
its own governing law since it is not merely an
incident of the original express trust.

Secondly, and following from the logical rea-
soning flowing from Professor Harris’s favour-
ing a broad interpretation of Article 11(3)(d)
(cf. A. von Overbeck, “Law Applicable to, and
Recognition of Trusts in Switzerland: the Possi-
ble Future under the Hague Convention” (1996)
2 Trusts and Trustees 6 at 8), it is not immedi-
ately obvious why the protection of third parties
in cases where the lex situs differs from the
governing law of the trust should be limited to
third party transferees but not creditors of the
trustee. By insisting that a trust is recognized
qua trust, in particular that it must be regarded
as a separate patrimony of the trustee’s (see Arti-
cle 11(3)(a) and (b) in particular), the rights of
the trustee’s creditors may be seriously under-
mined by the degree of autonomy provided to
the settlor by the Hague Trusts Convention (see
Article 6). While the process of translating a
trust into a localised analogue may have been
regarded as difficult and inconvenient to non-
trust states, such a process is arguably better
suited to protect third party creditors of the
trustee, a safeguard that would be lost if the
translation process has indeed been killed by
the Hague Trusts Convention (for which see
pp. 335–336).

The significance of the Hague Trusts Con-
vention on the enforceability of non-charitable
purpose trusts outside of offshore jurisdictions
that have statutorily provided for their valid-
ity domestically will also prove to be of great
interest to readers, perhaps even to Singapore
practitioners who may hold the view that such
trusts are allowed in Singapore law despite
the lack of legislation since the enforceability
of such trusts abroad (more than occasionally
in jurisdictions that have ratified the Hague
Trusts Convention) would be of more than
marginal interest. It is here that the annotation-
style of the book begins to show signs of
failing. A search of the index will find no
first level entry for either “Purpose trust” or
“Non-charitable purpose trust” although a sec-
ond level entry for the latter exists under the
first level entry “Article 9 (splitting the appli-
cable law):” A chapter on the applicability of
dépeçage is hardly the most obvious place to
locate such a discussion and indeed, the dis-
cussion at pp. 295–6 hardly seem relevant to
Article 9 at all. The other significant discus-
sion of non-charitable purpose trusts appears
curiously under the heading “STAR Trusts” (at
pp. 395–6) in the Chapter discussing “Article
18-Public Policy”. Whilst it is true that the
discussion focuses on the STAR trust, much
of it is of greater general relevance. It is
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therefore unfortunate that the text is likewise
indexed “STAR Trusts” so that a reader search-
ing for a discussion of non-charitable purpose
trusts in general is apt to miss the entry in the
index.

Indexing apart, Professor Harris’s discussion
of whether or not such non-charitable purpose
trusts may be refused recognition on the basis of
public policy (at pp. 395–6) is arguably inade-
quate considering the great interest in the issue.
The key literature are all referred to by Profes-
sor Harris and helpfully summarised but it is not
clear that the current literature have elucidated
all the points that need to be engaged. First,
he agrees with Duckworth (and disagrees with
Matthews) that it is not inalienability which
is offensive to English public policy. Whether
or not this is correct, it is surely pertinent to
point out that Matthews does not appear to
have distinguished between domestic and inter-
national public policy (and it is only the latter
that is relevant) in his arguments against recog-
nition. Secondly, there appears to be a failure
to distinguish between the recognition of non-
charitable purpose trusts over property within
the forum and those over property outside the
forum. The public policy derogation found in
so many aspects of private international law
traditionally deals exclusively with the public
policy of the forum and the forum may not
consider non-charitable purpose trusts created
over property outside the forum as objectionable
whereas it may arguably adopt such an attitude
where property within the forum (particularly
immovable property) is the subject of such a
trust.

Indeed, the entire property dimension of the
issue needs to be further explored. As Article
11(3)(d) implicitly acknowledges, where prop-
erty is concerned, different concerns are engaged
for choice of law purposes. One of these,
acknowledged by Article 11(3)(d) itself as well
as Article 15(1)(d), is the need to protect the
expectations of the parties. It is arguable that
(particularly in respect of immovable property)
the forum has an interest in limiting the purposes
to which property may be tied up (whether by a
trust or other institution) by the removal of ben-
eficial ownership, whether perpetually or for a
limited duration. It is plausible that a forum
may well regard this as a rocket-launching issue
not governed by the Hague Trusts Convention
rather than an issue that falls within the Conven-
tion but is only subject to the ubiquitous public
policy derogation (which may extend the objec-
tion to non-charitable purpose trusts outside the
forum). Even if it is not the case that a forum

has an interest in the purposes to which prop-
erty may be committed without owners, it is
also arguable that the forum has an interest in
ensuring that any enforcement mechanism sup-
posedly put into place by a foreign law provides
is sufficiently real rather than merely theoreti-
cal since it is not unheard of that enforcers of
non-charitable purpose trusts are sometimes the
lackeys of the settlor. This reviewer is of the
view that the idea that appointing an enforcer
to police a non-charitable purpose trust would
remove all plausible objections to such a trust
(see David Hayton, “Developing the Obligation
Characteristic of the Trust” (2001) 117 Law
Q. Rev. 96) is incredibly naïve. After all, qui
custodiet ipsos custodies? Surely if affording a
person the right to sue would validate a non-
charitable purpose trust, then such trusts would
be valid without the need for an enforcer so long
as there are two trustees as one can quite eas-
ily sue the other for breach. If the complaint
then is that the two may act in concert, the same
objection may be raised of the enforcer acting in
concert with the trustee, but the debate would
take an entire article to resolve in itself.

The third, “Part Three: Conclusion”, com-
prises a one page chapter entitled “Conclusion”
containing, in essence, a recommendation of the
Hague Trusts Convention to non-Convention
states, as well as a second chapter setting out
the ratification status of the Hague Trusts Con-
vention at the time of publication. The “Con-
clusion” in Part Three is arguably unnecessary
since Parts One and Two each have their own
conclusions and the chapter setting out the ratifi-
cation status could easily have been appended to
the Appendices, which number three. The first
sets out the text of the Hague Trusts Conven-
tion itself, the second sets out the text of the UK
Recognition of Trusts Act 1987 which carries
the Convention into force in the United King-
dom and the third reproduces Professor A. von
Overbeck’s Explanatory Report to the Conven-
tion, to which Professor Harris makes extensive
references to in Parts One and Two.

The Table setting out the ratification
status of the Hague Trusts Convention help-
fully refers the reader to a webpage <http://
www.hcch.net/e/status/stat30e.html> which
would allow them to ascertain the ratification
status of the Convention. Readers would be
interested to know that the updated url for this
webpage is now <http://hcch.e-vision.nl/index_
en.php?act=conventions.status&cid=59>. As
at 3 November 2004, the ratification status of
the Convention has only changed slightly with
no new signatories. Of the four signatories
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that had signed the Hague Trusts Convention
without ratifying it at the time the book was
published (Cyprus, France, Luxembourg and
the United States of America), only Luxembourg
has since ratified it on 16 October 2003. It is
perhaps interesting to note that Switzerland
has not ratified the Hague Trusts Convention
despite apparently favourable recommenda-
tions at the time of the publication of Professor
Harris’s book: see references in fn. 1658 at
p. 427.

Readers should be advised that the disagree-
ments highlighted in this review are inevitable
in so complex and difficult an area as the appli-
cation of private international law principles to

the trust. Unanimity of opinions can scarcely be
expected and Professor Harris’s book is highly
recommended to all readers interested in the
subject, bearing in mind Professor Harris’s obvi-
ous audience. Readers will also be interested to
know that Professor Harris plans to eventually
publish a companion volume which will con-
sider such issues as jurisdiction and enforcement
of foreign judgments in transnational trusts lit-
igation as well as choice of law rules affecting
resulting and constructive trusts.

reviewed by KELVIN F.K. LOW




