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offered to pay the freight by a hill at two months. The question {s, whether he was
personally lhiable for the freight, und if so, whether the form of the declaration is
sufficient. We are of opinion thut the defendunt was not personally liable; and it is
therefore not necessary to say anything as to the sufficiency of the declaration, which
is not in the usual form of a common count for freight.

The case of Cock v. Tuylor (13 East, 399) established the propositiou, that the
receipt of goods by the indorsee of a Mill of lading, by which they were made deliver-
able to the consiguee ov his assigns, he or they paying freight, was evidence of 2 new
contract hetween him and the shipowner to pay the freight according to the terms of
the bill of lading; and that case has been followed by many others. But here the
defendant is, on the face of the bill of lading, & mere ageut to reccive the goods, the
London Gas Company being the cousignees, and the property vesting in ther,
according to the rule laid down Ly Lord Holt, in the cuse of Fvuns v. Marlett (1 Ld.
Raym. 271); and the promise to be inferred from the receipt of the goods under such
a bill of Iading i3, prima facie, a promise hy the defendant, as agent for the company,
to pay the freight on their account, and not a promise to be personally responsible for
it ; and there was no sufficient svidence to the contrary.

Upon the subsequent offer to pay in a bill, no reliance [808] ought justly to be
placed as any proof of personal linbility. We ave all therefore of opinion, that on the
facts proved the defendant wus not hable, and that a nonsuit ought to be entered.
The rule must therefore be absolute.

Rule absolate.

NEILSON AND OTHERS 2. HARFORD AND OTHERS., Exch. of Pleas. June 26, 1841 —
The construction of the specification of a patent belongs to the Court, and not to
the jury.—If a specification contain an untrue statement in a material circum-
stance, of such a uature that, if literally acted upon hy a competent workman, it
would wislead him, and cause the experiment to fail, the specitication is therefore
bad, and the patent invalidated, although the jury, on the trial of an action for
the infringement of the patent, flud that a competent workman, acquainted with

. the subject, would not be misled by the error, but would correct it in practice,——
In the specification of a patent, the title of which was “An inventiou for the
improved application of alr to produce heat in fires, forges, and furnaces, where
hellows or other blowing apparatus are required,” the mode of operation was
described as follows:—“A blast or current of aiv must be produced by bellows
or other blowing apparatus, and isto be passed from the hellows, &e., iuto an
air-vessel or receptacle, made sufficiently strong to endure the blast, aud from
that vessel or receptacle, by meaus of a tube, pipe, or aperture, into the fire, &e.
The vessel or receptacle wust be air-tight or nearly so, exeept the apertures for
the admission and emission of air, and at the commencement and during the
continuance of the blast, must be kept artificially heuted to a considerable
temperature.” After giving divections as to the materials and dimensions of the
vessel, the specification proceeded to state, “The form or shape of the vessel or
receptacle is immaterinl to the effect, and may be adapted to the loeal cireum-
stances or situation.” In other parts of the specification, the same language was
used with reference to the ultimate beneficial effect upon the furnuce, &e. :—Held,
that such was the reasonable construction of the above clause also, and not that
the form or shape of the vessel was immaterial to the effect of heating the air
within it.—Held, also, that the title of the patent wus not inconsistent with the
specification, but that the invention of applying to fires, &e., air heated in the
manner therein stated, might be described as an “improved application of air,”—
Held, also, that in this specification the plaintiff did not claim a patent for a
mere prineiple, but for & mode of applying a well-known principle, viz. the heating
of air, by means of a mechanical apparatus to fires and furnaces.—If the notice
of objections, delivered by a defendant with his pleas in an action for the
infringement of a patent, pursuant to the stat. 5 & 6 Will. 4, ¢. 83, s. 5, be not
sufficiently specific, the plaintift’s course is to apply to a judge at chambers for
an order for the delivery of a more specific notice ; but if he omit to do so, he
cannot object to the generality of the notice at the trial: the only question then
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is, whether the notice is sufficiently large to include the objections relied on by
the defendant.

[S. C. 1 Webst. P. R. 295. Referved to, Plimpton v. Malcolmson, 1876, 3 Ch. D. 582.]

This was an action on the case for the infringement of a patent, dated L1th
September, 1828, granted to the plaintiff James Beaumont Neilson for a term of
fourteen years, the title of which was ““An invention for the improved application of
#ir to produce heat in fives, forges, and furnaces, where bellows or other blowing
apparatus are required.”

[807] The defendants pleaded not guilty, and also several special pleas, of which
the fourth onmly is material to this report. In that plea the defendants set out the
specification of the invention enrolled by the plaintiff Neilson, as follows :

“], James Beaumout Neilson, do hereby declare, that the nature of my said
invention for the improved application of air to produce beat in fires, forges, and
furnaces, where bellows or other blowing apparatus are required, and the mauner in
which the same is to be performed, is particularly described and ascertained as follows :
that is to say :—A blast or current of air must be produced by bellows or other hlow-
ing apparatus, in the ordinary way, to which mode of producing the blast or curreng
of air this patent is not intended to extend. The blast or current of air so produced
is to be passed from the hellows or hlowing apparatus into an air-vessel or receptacle,
made sufficiently strong to endure the blast, and from that vessel or receptacle, by
means of a tube, pipe, ov aperture, iuto the five, forge, or furnace. The vessel or
receptacle must be air-tight, or nearly so, except the apertures for the admission and
emission of the air; aud at the commencement and during the continuance of the
blast, it must be kept artificially heated to a counsiderable temperature. It is better
that the temperature be kept to a red heat, or nearly so; but so high a temperature
is not ahsolutely necessary to produce a beneficial effect. The air-vessel or receptacle
may be conveniently made of iron, hut as the effect does not depend upon the nature
of the material, other metals or conveunient materials may be used. The size of the
air-vessel must depend upon the blast, and upon the heat necessary to he produced.
For an ordinary smith’s fire or forge, an air-vessel or receptacle capable of coutaining
1200 cubic inches will be of proper dimensions ; aud for a cupola of the nsual size for
cast-iron founders, an air-vessel capable of containing 10,000 cubic iuches will be of a
proper size. For lires, forges, or furnaces {808] upon a greater scale, such as hlast
furnaces for smelting iron, and large cast-iron founders’ cupolas, air-vessels of pro-
portiouably increased dimensions and numbers are to be employed. The form or
shape of the vessel or receptacle is immaterial to the effect, and may be adapted to
the local circumstances or situation. The air-vessel may generally be conveniently
heated by a fire distinet from the fire to be affected by the blast or current of air;
and generally, it will be better that the air-vessel, and the fire by which it is heated,
should be inclosed in brick-work or masonry, through which the pipes or tubes
connected with the air-vessel should pass. The manner of applying the heat to the
air-vessel is, however, immaterial to the eftect, if it he kept at a proper temperature.
In witness whereof,” &ec.

The plea then alleged, that the plaintiff, J. B. Neilson, did not, by the said
instrument in writing under his hand and seal, at any time within six calendar months
after the date of the said letters-patent, particularly describe and ascertain the nature
of his said invention, and in what manner the same was to be performed, and by
reason thereof the said letters-patent were and are wholly void.

The defendants delivered with their pleas, pursnant to the stat. 5 & 6 Will 4,
c. 83, 1. 5, the following notice of objections to the validity of the patent :—

“The defendants i this actiou, besides denying that they have infringed the
patent in the declaration mentioned, intend, at the trial of this cause, to rely on the
following objections, that is to say :—that the alleged invention is not the subject of
a patent, because it claims a principle: that the terms in which the subject of the
patent is described, viz. ‘an invention for the improved application of air to produce
heat in fires, forges, and furnaces, where bellows and other blowing apparatus are
reguired,’ are ambiguous, and it is doubtful whether the patent is for the invention
of the appliation of hot air, or only for an improved mode of applying hot air: that
the said J. B. Neil-[809]-son is not the first and true inventor of the said supposed
invention, and that the said supposed invention was publicly used and put in practice
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before the granting of the said letters patent. [Here followerd a statement of the
facts on which the defendants relied as shewing that the invention was not new.]
The defendants further contend that the said patent is void, because no sufticient
specification of the suid invention has been inrolled in conformity with the provisions
of the said letters-patent in that behalf : that the deseription of the upparatus to be
applied is so defective, that no workman of ordinary skill would be able to manu-
facture the said apparatus, merely by reading the said specification: that the said
specification is calculated to deceive: that the mode of applying hot air by means of
an air-vessel ov receptacle, which is vaguely described in the said specifieation, is
sihstantially the mode or apparatus for which Mr. Botfield had previously obtained
his patent : that the said specification, so far as it can be understood as descriptive of
an apparatus for forming and supplying hob air, describes an apparatus which does not
answer the purpose: that the said specification is luvalid on account of its genaral
vagueness : that the said specification is defective, inasmuch as it does not deseribe
the kind of furnace to which the said invention is applicable, and it is not applicahle
to all kinds af furnaces: that the apparatus described in the said specitication to be
employed for the purpose of heating air is so delective, that it is incapable of produe-
ing any beneficial effect in the blast furnace : that the apparatus used by the defendants
is -wholly different from that described in the specification, and upon a different
principle ; and it was invented at the Calder iron works, and other irou works near
(+lasgow 1 Seotland ; and by John Jeffries and J. Patten, at the Grove ivon-foundry,
in the borough of Southwark, and not by the said J. B. Neilson: that, if the said
apparatus deseribed by the suid J. B. Neilson in his specification could be made [810]
to raise the atmospheric air to a sufficient degree of heat, it could not be used without
a water twyre for introducing the hot air into the blast furnace: that the apparatus
which the defeudants do use, and any other apparatus which would be eapable of
raising the atmosphere to a sufficicnt degree of heat, could not he applied to the blast
furnace without the use of a water twyre: that it is alleged in the said specification,
‘that the size of the air-vessel must depend upon the blast, and on the heat necessary
to be produced : that for an ordinary smith’s fire or forge, an air-vessel or receptacle
capable of containing 1200 cubic inches will be of proper dimensions, and for a capola
of the usual size for cast-iron founders, an air-vessel capable of contuining 10,000 cubic
inches will be of a proper size; for fires, forges, and fornaces upon a greater scale,
sich as blast furnaces for smelting irou, or large cast-iron founders’ capolas, air-vessels
of proportionably inereased dimensions and numbers will be required ;7 whereas, in
order to produce the effect requirer, the heating apparatus ought to be wade of
sueh a coustruction, that the surface exposed to the action of the heat should be in
proportion to the quantity of air reqaired to be heated, and that instead of the vessel
or receptacle being enlarged when a greater quantity of heat is required, the heating
apparatus must be reduced in size, and the furnace increased in extent, so as to obtain
the maximum of heating surface in proportion to the quantity of heated air required :
that it is therein alleged, that ¢ the air-vessel or receptacle may be conveniently made
of iron; but as the effect does not depend upon the nature of the material, other
matal or materials may bhe used ;’ whereas in fact no other metal ean be used which
will effect the desired object so well, and at such small expense, as iron : also, that the
sizes and proportions of the air-vessels mentioned in the specification render the
alleged invention comparatively inoperative and useless. The defendants further
object, that the said invention, as described [811] in the said specification, is of no public
use or benefit ; that the heated air cannot be introduced into the smelting furnaces by
a simple pipe, as mentioned in the said specification.”

The plaintiffs replied to the fourth plea, that the said plaintift J. B. Neilson did,
by the said instrument in writing nuder his hand and seal, within six ealendar monthg
atter the date of the said letters patent, particularly describe and ascertain the nature
of his said invention, and in what manner the same was to be performed :—on which
issue was joined.

The cause was tried bhefore Parke, B., at the Middlesex sittings iu last Easter
Term. It was contended for the plaintitls, that the specification was sufficiently
acgurate and unambiguous, and that the words— the form ov shape of the vessel or
receptacle is immaterial to the effect, and may be adapted to the local circumstauces
and situation” did not mean that the form or shape of the vessel wus immaterial to
the heating of the air, but that, provided the air were heated to a proper temperature,
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the form or shape of the vessel in which it was heated was immatevial for the pro-
ducing a beneficial effect on the fire, forge, or furnace. Secondly, it was coutended
tihat the construction of the specilication was o matter for the jury, and not for the
Court : and thirdly, that the defendants were not at liberty to object to the sufficieney
of the specification in this respeet, on the ground that they had not stated the objee-
tion with sufficient precision, in the notice of objections delivered pursuant to the
statute. For the defendants it was insisted, that the notics was sufficiently precise,
and that, at all events, it was too late to abject wt the trial that it was ambiguons,
Lut that the plaintifls, if it was not satisfactory, ought to have obtained a Judge’s
arder for the delivery of a bhetter notice of objections; and further, that, upon the
proper construction of the specification, the statement as to the form or shape of the
vessel [812] meant that the form or shape was immaterial to the effect of heating
the air therein. The learned Judge was of opinion thut the specification must he
construed by the Court, and thought that its proper construction was as contended
for by the defendants; and he submitted to the jury the following questions i—
First, whether o person of common understanding and ordinary skill, and knowledge
of the subject of the old blowing apparatus, could, from this specification, construct
an apparatus capable of produeing a beneficial effect; secondly, the like question as
to a person acquainted with the heating apparatus; thivdly, whether the shape and
form of the vessel was material to the effuct of heating the air.  The jury suswered
all these questions in the affirmative. The learned Judge, at the request of the
defendants’ counsel, then pat to the jury these questions also:—First, whether u
person of ordinary capacity and skill, and acquainted with the blowing apparatus,
would be able to correct the ecror in the specifiention as to the form and shape of the
vessel ; secondly, the like question as to o person acyuainted with the heating apparatus,
The jury answered, that such a person would not be misled by the mis-statement in
the specification.

The verdiet was thereupon entered, under his Lordship’s direction, for the defen-
dants on the fourth issue, and for the plaintiffs on the other issues; and leave was
given to the plaintiffs to move to enter a verdict for them on the fourth issue also.

. Bir W. W, Follett having obtained a vule nisi accordingly, citing Boulion v. Bull
(2 H. Bl 463), and Hill v. Thompson (3 Meriv. 630).

. The Attorney-General, Sir I. Pollock, R. V. Richards, Mouteith, and Hugh Hill,
shewed cause in Trinity Term (Juue 9). The first objection made on the part of
@13] the plaintifis is, that the defendants have not complied with the statute 5 & 6

ill. 4, e. 83, 1. 5, by delivering a notice of ohjections sufficiently specitic to enable
them to insist on the objection taken to the specification. That section of the statute
enacts, “that in auy action brought against any person for tnfringing any letters-
patent, the defendant, on pleading thereto, shall give to the plaintiff, and in any scire
facias to repeal such letbers-patent, the plaintiff shall file with his declaration, a notice
of any objections on which he means to rely at the trial of sueh action ; and no olijec-
tion shall be allowed to be made in behalf of such defendant or plaintiff respectively
at such trial, unless he prove the objections stated in such notice : provided always,
that it shall and may be lawful for any Judge at chambers, on summous received by
sech defendant or plaintiff, or such plaintiff or defendant respectively, to shew cause
why bhe should not be aullowed to offer other objections, whereof notice shall not have
been given as aforesaid, to give leave to offer such objections, on such terms as to such
Judge shall seem fit.” This enactment was obviously framed with reference to the
former state of pleading, before the new rules, when, not guilty being the only plea,
great difficulty and hardship was thereby thrown on plaintiffs in actious of this nature.
In Bulnois v. M<Kenzie (4 Bing, N, C. 127; 5 Seott, 419), the Court of Common Pleas
held that, independently of the statute, the Court has a right to direct that the notice
of objections shall be made more specific ; and {u Fisher v. Dewick (4 Bing. N. C, 706 ;
6' Scott, 58%), they refused to set aside a Judge’s order for the delivery of more
specific particulars. If, therefore, the notice in the present case was in too general
terms, the plaintifls’ proper eourse would have been to apply to & Judge for a more
specific statement of the objections; but where they omit to do so, the only question
at the trial is, whether the defendunts have proved the objections [814] uctually stated
in this notice ; and ib is too late then to objeet thut it is too general. [Alderson, B.
The question at the trial is only whether the terms of the notice are sufficiently lurge
to include the objection. ]
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Secondly, the specification does not sufficiently ascertain and describe the nature
of the invention. In the first place, the title of the invention—* An invention for the
improved application of air to produce heat in fires, &e., where bellows or other
blowing apparatus are vequired '—is ambiguous, and might as well apply to a
refrigerating as to a heating apparatus. The patent is granted for an 1mproved
application of air, and not for an improvement in the air applied; whereas the
specification proceeds to describe an apparatus for the improvement in the air applied,
and not an improvement in the mode of applying it. The title refers to air in its
natural state, and exeludes the notion of any process of heating or otherwise improving
it before its application: the specification is for an application of air previously
improved by heating. [Lord Abinger, C. B. It appears to us that the title is not
ingonsistent with the specification. When you look at the specification, it is for an
improved application of air, by making it pass through a receptacle in which it is
heated before its application to the fire. It is hypercriticism to say that that is
not an improved application of air, but an application of improved air.] Then with
respect to the directions as to the made of carrying the invention into effect. The
only direction given as to the heating vessel is, that it is to be made sufficiently
strong to endure the blast, and air-tight or nearly so, and to be kept artificially heated
to a considerable temperature. With respect to its form or shape, it is stated that that
“is immaterial to the effect, and may be adapted to the local circumstances or situa-
tion.” But surely it was essential to the validity of the patent, that the speeification
should state what should be the form or shape of the vessel. If the plaintiff did not
[815] know this, he had not perfected his invention. He had no right to take oug
the patent for a general notion or principle existing in his own mind. The specifica-
tion ought, therefore, to have stated both the proper dimensions and form of the air-
vessel. Again, it is elear, upon the finding of the jury, that the form and shape of
the vessel is, in one sense, material to the effect, and in this respect the specification
is untrue. It is for the Court to put a construction upon the specification, as upon
any other written instrument ; and it is submitted that the true construction of this
part of it is, that the form or shape of the air-vessel is immaterial to the effect to he
produced therein-—that is, to the production of the requisite degree of heat. But the
jury have found that the form and shape of the vessel are material to that effect.
{Lord Abinger, C. B. Does it not appear, that when the plaintiff uses the word
“effect,” he means to use it with an implied condition that the proper temperature
is kept up? In the concluding clause of the specification, it clearly means the effect
upon the furnace, if the air be kept at a proper temperature.] There the condition is
expressed ; here no condition is hinted at. [t is manifest that the inventor thought
the form or shape of the vessel was immaterial to the obtaining of the requisite degree
of heat; which might have been supposed to be the ease, until after the contrary was
shewn by experiments. He had evidently not made any sufficient experiments as to
the degree of heat necessary to be produced, and was ignorant of the superiority of
ona form of vessel over another in producing it. He speaks of the vessel in this
specification in terms which describe a single open space, and which are quite inappli-
cable te a vessel consisting (for instance) of a combination of tubes.(¢) It is plain he
had never acquired the information necessary to enable him to present the invention
in a perfect form; but the specification must be sueh as that a [816] competent
workman can follow its directions, without first having recourse to experimetts to
ascertain the best mode of carvying it into effect: Rex v. Wheeler (2 B. & Ald. 345).
[Parke, B. Is there any case in which a patentee has been allowed to correct an
error in the specification by the testimony of persons of ordinary skill? Alderson, B,
referred to Blacam v. Elsce (1 C. & P. 558).] That wus the case of the mere use of a
Gallicism, in employing the French word “vice ” to mean a screw ; and hesides, hy
the drawing annexed to the specification, and which was to be taken as part of it, the
ambiguity was fully explained. But it may further be observed, that in this specifi-
cation the wowdl “air” never is the nominative case at all. It says, that “the vessgl
must be air-tight or nearly s0,” &ec.; **and at the commencement &e. of the blast, it
(i.e: the vessel) must be kept artificiully heated,” &c. So, when it states that it is
betger that the temperature be kept to a red heat,” that clearly means the temperature
of the vessel, not of the air within it. The grammatical construction of the clanse

{(a) The vessel employed by the defendants was of this form.
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in question therefore is, (if any condition is to be imported into it), that the form
or shape of the vessel is immaterial to the effect, provided the vessel he kept to the
proper degree of heat. That is clearly negatived by the finding of the jury. Then,
¢an such a mis-statement be corrected by their accompanying finding, that a competent
workman would not be misled by it? Surely not. The rule of law on this subject
is this :—Wheun the patentee has described his invention in such terms that it is clear
from the whole of the specification taken together what he meant to describe, 2 mere
technical misuse of language will not vitiate it—as if air were said to be imponderable,
ar sulphur were called a metal. But when he deliberately states something as a part
of the process or materials of the invention, which is in its nature material, but which
[817] on bringing it into use turns out to be untrue or erroneous, that is per se fatal
to the patent, and cannot be corrected by the experience of the workmen ; for that is
calling in another party to perfect the invention: if that be necessary, the patentee
is no longer the inventor.
On the same day (June 9}, and on a former day in the present sittings (June 18),

. Sir W, W. Follett, Kelly, and Butt, were heard in support of the rule. In the
first place, it was not competent to the defendants to raise these objections to the
specification; their notice of objections being of too vague and general a nature to be
a sufficient compliance with the requisitions of the statute. The only clause of the
notice under which it can be contended that the particular objections now taken can
be ineluded, is the general one, * that the specification is calculated to deceive:” but
the notice ought to be sufficiently precise and positive in its terms, distinctly to apprize
the plaintiff of the nature of the specitic objections, It has been held that it is not
enough that the notice be a mere echo of the plea, but that it must give mora specific
information thau is given by a plea merely denying the novelty or usefulness of the
invention : Fisher v. Dewick (4 Bing. N. C. 706; 6 Scott, 587). The statute was
passed after the alterations in pleading made by the rules of H. T. 4 Will. 4, and
1t: must be assumed that the legislature were fully cognizant of the effect of those
alterations, and did not think that a special plea would of itself furnish sufficient
notice of the objections intended to be relied upon. If so indefinite a notice as this
were held sufficient, the provisions of the statute would be rendered altogether nuga-
tory. And the plaintiffs were at liberty to object to its insufficiency at the trial, and
were not bound to aid the defendant by applying to have it made move specific. In
all cases where [818] notice is required to be given by act of Parliament, the objection
to: the insufficiency of the notice is properly taken at the trial: as in the case of a
notice to dispute bankruptey, and of notice of action to magistrates : Trimley v. Unwin
(6.B. & C. 537), Moon v. Raphael (7T C. & P. 115).

- Secondly, the plaintiffs are entitled, upon the finding of the jury on the issue as
ta-the sufficiency of the specification, to have the verdict upon that issue entered for
them. It has been suggested that this is a patent merely for a principle; but that
is not 80 ; it i3 a patent for the mode of carrying a principle into effect. The mode
of ‘heating air and increasing combustion was known before ; this patent is taken out
for the novel application of air so heated to certain useful purposes—for passing the
airrin a heated state, instead of a cold state as formerly, into furnaces ; and the made
of :operation is by interposing a closed vessel, exposed to heat, between the blowing
apparatus and the furnace. That is a sufficiently practioal discovery to be the subject
of a patent, according to all the authorities: Minter v. Wells (1 C. M. & 1. 505), Horn-
blower v. Boullon (8 T. R. 98), Webster on Patents, p. 136. Then the only remaining
quéstion is, whether there is anything in the specification to render the patent taken
out for this discavery void. Now, the jury have expressly found that no person
acquainted with the subject could be misled by the supposed error in the specification
as to the form and shape of the air-vessel : yet it is sanid that the Court, ou a discussion
upon the meaning of the specification, ought to take that question upon themselves,
and direct a nsw trial.  But it is submitted that the intelligibility of the specification
wag altogether a question for the jury. The yuestion upon this issue is, whether the
spepification bas sufficiently described and ascertained the invention for which the
patent is taken out. Surely that is a guestion [819] for the determination of the
jury. In many cases the construction of written instruments is for the Court, but
not;in such a case as this. In Hill v. Thompson (3 Meriv. 630), Lord Eldon says :
“The utility of the discovery, the intelligibility of the description, &c., are all of them
matter of fact proper for a jury.” The question in effect is, whether persons of com-
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petent skill and knowledge can work under the specification as framed. In Boulton
v. Bull (2 H. Bl 497), Eyre, C. J., and Rooke, J., put their judgment in favour of
the plaintiff expressly upon the ground that the jury had found that a workman of
competent skill could execute the improvement by meuns of the specification; and
on-the same ground the opinion of the Judges in the House of Lords was given in
favour of the patent. [Lord Abinger, C. B, It appears to me to be too late at the
present day to contend that it is not for the Court to coustrue the specification, like
any other written instrument. Parke, B. It was expressly held in Turner v. #inter
(1 T. R. 602), that a patent is void if the specification is ambiguous, or gives direc-
tions which teud to mislead. Alderson, B.  In Harmar v, Playne (11 East, 101), the
Lord Chancellor sent the question, whether the specification gave sufficient informa-
tion, to a Court of law for its decision ; and one of the rules laid down in Rex v,
Avkwright (Bull. N. P, 77) is, that “if the specification be in any part of it materially
false or defective,” the patent is void.]

At all events, if the construction he for the Court, the finding of the jury is most
material to be tauken into consideration by the Court. 'They have in effect negatived
the only objection on which the defendants could rely at the trial, and fonnd that
the specitication was not calculuted to deceive. Now, all that the luw requives is that
a specification should contain sufficient information to enable & workman of competent
skill to carry the pa[820]-tent into effect; Boullon v. Dull ; if it be so, and if that
he found by the jury, the specification is sufficient in law, notwithstanding any
purticular error or mis-staterent. If the patentee sufficiently describes the mode of
operation, but makes a mistake in a matter known to every body acquainted with
the subject, and not of the essence of the invention, such a mistake does not iuvalidate
the patent. [Parke, B. My doubt arose from this, that no case had gone so far as
to allow a manifest error to be corvected by parol evidence of what an ordinary
workman of competeut skill would be able to do.] There is no case in which the
patent has on the ground of such an error been held invalid, after the finding of the
jury that it could not mislead. The only question is, whether on the whole the
inventor has given suflicient information to the publiec by which the invention can,
on the expiration of the term for which the patent is granted, he brought into public
use without experiments or expeuse. It has been said that the description here is
applicable only to a vessel consisting of one open space; but that is not so. A more
eorrect word than receptacle could not have been used, to describe a vessel which is
to receive and heat the air; and it is equally applicable to a vessel consisting of an
open reservoir, of a single pipe, or of a series of tubes: whatever be the form, it
must still communicate with the furnace by u pipe, tube, or aperture, and the
deseription in the specification is equally appropriate. Any person who understands
the heating of air would know how to enlarge the vessel in the proper way, upon the
ordinary principle used for heating air. [Alderson, B. Then, where is the difference
hetween claiming a prineiple which is to be carried into effect in any way you will,
and claiming a mere principle? The patentee must claim some specific modus
operandi.] So he does here,—namely, to heat the air in its passage from the blowing
apparatus to the furnace, in a closed vessel placed there: and conceding the statement
as [821] to the form and shape of such vessel to be inaccurate, the verdict of the jury
hag cured the defect.

‘Bat further, the true meaning of the passage is, not that the form or shape of the
vessel is immaterial to the heating of the air, but that it is immaterial to the ultimate
heneficial effect upon the furnace—to the object for which the patent is taken out.
It is always to be remembered, that the patentee was not taking out a patent for u
moide of heating air; he assumes that every workman of ordinary skill is acquainted
with that proeess. He therefore does not intend to give any directions on that head.
He does not mean to say that the size and shape of the vessel ave immaterial to the
effect to be produced upon the air therein; but that the party may use any ordinary
form of vessel he pleases in which to heat the air, and provided it be kept at =«
proper temperature, and communicate with the furnace by a pipe, tube, or aperture,
1t, will be the same as regards the effect on the furnace. Such is cleurly the meaning
of the word effect in the last cluuse of the specification, and there can be no reason
for supposing that it was intended to be used in a different sense here : in this sense
the statement is perfectly true. If the air be heated to a proper temperature, which
the party knows how to do by the modes already in use, it is immaterial to the effect



8§ M. &W. 822 NEILSON v. HARFORD 1273

on the furnace what is the form or shape of the vessel. Throughout the specification,
the word effect (which occurs foor times) is used in this same sense. The passage
has the same meaning as if it had contained the words, “provided the vessel be
construeted on the ordinary principles on which air is heated.” The plaintiffs contend,
therefore, either that there is no error in the specification at all; or, if there is, that
the finding of the jury has remedied it.

Cur. adv. vult.

The judgment of the Court was now delivered by

[822] Parkeg, B. In the case of Nedlson v. Harford, at the request of my Lord
Abinger, I proceed to deliver his Lordship’s judgment, and that of the rest of the
Court, on this question,

We have, after much consideration, and not without some doubt and besitation,
arrived at the conclusion that the preseut rule obtained hy Sir William Follett, for
antering the verdict for the plaintiff on the 4th issue, should be made absolute.

Several points were made at the time of the urgument, to which we propese very
shortly to advert. In the first place, it was contended that the objection to the
specification, on which I proceeded at the triul, was not sufficiently raised by the
notice given under the provisions of Lord Brougham’s act; but we all think it was,
We coneur with the opinion of the Court of Common Pleas, in the cases eited hy
Sir William Follett, that the act must be construed to mean that a mere copy of the
pleas will nat be a suflicient compliance with its provisions. It was passed after the
new rules had required the several defences to be pleaded, and must therefore be
considered as having intended to give to the plaintiff some additional advantage
beyond the information which the record would give him. The statate did not mean
to say, nor do we think that the Common Pleas meant to decide, that it would not
be sufficient in some cuses to give notice in the terms of the plea itself. The objection
may be so completely and so fully expauded on the record, that o mere transcript of
the ples itself may be sufficient; in other cases the plea may be so general in its
language, as to be insufficient as a notice, if transcribed from the ples merely, Iach
cage raust depend on its peculiar circumstances.  But at Nisi Prius, we think the only
question for the Judge is, whether the language of the notice fairly includes the
objection taken. If the notice he too general, a previous application must be made
ta the Court or a Judge at Chambers for redress. Here the [823] language of the
notice was very general, and we think included the objection relied on.

- Then we come to the question itself, which depends on the proper construction to
be put on the specification. It was contended that of this construction the jury were
to judge. We are clearly ot a ditferent opinion. The construction of all written
instruments belongs to the Court aloue, whose duty it is to construe all such instru-
ments, as soon as the true meaning of the words in which they are couched, aud the
surrounding eircumstances, if any, hive heen ascertained as facts by the jury: and it
is the duty of the jury to take the coustruetion from the Court, either absolutely, if
there be no words to be construed as words of art, or phrases used in commerce, and
no surrounding circumstances to be ascertuined ; or conditionally, when those words
ar-circumstances are necessarily referred to them. Unless this were so, there would
be no certainty in the law; for a misconstruction by the Court is the proper subject,
by means of a bill of exceptions, of redress in a Court of Error; but o misconstruction
by: the jury cannot be set right at all effectually. Then, taking the construction of
this specification on ourselves, as we are hound to do, it hecomes necessary to examine
what the nature of the invention is which the plaintiff has diselosed hy this instrument.
It ia very difficult to distinguish it from the specification of a patent for a principle,
and this at first created in the minds of some of the Court much difficulty ; but, after
full consideration, we think that the plaintiff daes not merely claim a prineiple, bat a
machine smbadying a principle, and a very valuable one.  'We think the case must be
considered as if, the principle heing well known, the plaintiff had first invented a mode
of applying it by a mechanical apparatus to furnages ; and bis invention then consists
in this—the interposing a receptacle fur heated air between the hlowing apparatus
and the furnace. In this receptacle he directs the air to be heated, by the applica-
[834]-tion of heat externally to the receptacle, and thus he accomplishes the object of
applying the blast, which before was of cold air, in a heated state to the furnace.

Now in this specification, after stating that air heated up to a red heat may be
used, but that it is not necessary to go so far to produce a beneficial elfect, he proceeds
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to state that the size of the receptacle will depend ou the blust uecessary for the
furnace, and gives divections as to that; and then he adds, the shape of the receptacle
“is immaterial to the effect, and way be adapted to local civcwmstances.” It is this
parb of the speeification which has raised the diffieulty. At the trinl [ construed this
pussage as meaning that the shape wus immaterial to the degree of effect in heating
the blast; and if this were so, the jury having, by their finding, negatived the truth
and accuracy of this statement, the specification would he bad, as containing a fulse
statement in u material circiwstance, of a nature that, if literally acted upon by o
competeut workman, it would mistead him, and cause the experiment to fail.  Nor
do we think that the point contended for by Nir W. Follett, that if & man acquainted
with the process of heating air were employed, the misstatement could not mislead
him, would at all relieve the plaintift from the ditticulty ; for this would be to support
the specifieation by n fresh invention and correction by a scleutilic person ; and no
authority ean be found that, in such a case, u speeification would be good.  To be
valid, we think it should be such as, if fairly followed out by » conpetent workmau,
without inveution or addition, would prodiree the muchine for which a patent is talen
out, and that such machine, so constructed, must be oue beneficial to the public.

If, therefore, we had thought, on consideration, that the construction which I put
ou this clause of the specification was the true one, we should have concluded that the
patent was bad ; and we should have thought that the verdict should remain as found
by the jury on the 4th issue. But, [825] my Lord and my Brothers, after considerable
hesitation, are of opiniou thab a construction may reasonably be put upon this clause
which will support the patent ; and though T myself still entertain great doult whether
such is the true construction, [ am not prepared to say that it is not, and I am very
glad that, in so meritorious an invention as this is admitted to be, in this view of the
case, the plaiutift will not be deprived of his reward.

The word “effect” occurs four times in this specification ; and it is a just rule of
constraction, to judge of the meaning of a purticular phrase by taking the whole
instrument together, In the first sentence, the patentee, spenking of the temperature
being so high as that of a red heat, udds, “ that 5o high a teruperature is not absolutely
necessary to produce a henelicial effect;” then he adds, that the receptacle may be
made of iron, “hbut as the effect does not depend upon the nature of the material,
other metals or convenient materials may be used.” Here he cannot mean that all
metals, or convenient materials, will equally be heated by the application of external
fire, for some heat more easily, and others more slowly ; but he means that the quantity
of the heated air, whether heated in an air-vessel ov any other (if heated at a proper
temperature), will not materially alter ghe beneficiul etfect on the furnace to which it
is applied. * Efect” here, theu, is equivalent to a beneficial effect ; and the sense of
the passage is this,—* but as the effect, to be u beneficial eftect, does not depend on
the nature of the material,” and so forth. The sume is, we think, obviously the
menning of the word “effect,” in the coneluding seutence of the specification—* the
mautier of applying the heat to the air-vessel is, however, immaterial to the effect, if
it he kept at a proper temperabure;” in other words, the effect will be a beueficial
effoct on the furnace, whatever he the manner in which youapply heat to the air-vessel,
pravided only that you so apply it as to raise its temperature sufficiently, Then if
[826] so, it is not unreasonable, we think, to counstrue the word “etfect,” in the
sentence on which this question turns, in a stmilar way, and to bold it to mean an
assettion by the patentes, that though the size of the vessel must be regulated as
directed, yet the shape of the air-vessel is iromuterial to the effect ; that is to say, any
shape will produce a heneficial etfect, and may be adapted to local cireurastances.
Now if this be so, still it casts upon him the necessity of proving, to the satisfaction
of the jury, that any shape in which the air-vessel could ressonably be expected to be
made by a eompetent workman, would produce a beuneticial effect, and he a valuable
diseovery. On the present occasion we are bound, us to this point, by the finding
of the jury, who have arrived at this conclusion of fact; and if they ave right, we
think the verdict was not correctly entered for the defendants on this 4th issue, but
that it should have been entered for the plaintiffs. The rule, therefore, must be
absolute,

There is another point which I need only notice shortly, which wus made by the
Attorney-General, us to the title of the patent. He contended that the title of the
patent was itself defective, aud did not agree with the invention, and he insisted also
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that it was competent to raise that ohjection upon the issue raised upon the 4th plea,

and probably it was.  But we have already intimated, in the course of the argument,

that we thought that oljection was not well founded. The title of the patent is for

the improved application of air. Though that is ambiguous, it is sufficieutly explained

by the specification, and is not at vaviance with it, as was the case in Len v. Wheeler,
Rule absolute.

[827] SaALMmoN AND ANOTHER, Assiguees, v MATTHEWS,  Exch. of Pleus.  June 26,
1841.—The owner of a house, having mortgaged it in fee, and continuing in
possession let it as a ready furnished house to the defendant. He afterwards
becime bankrupt, and then, with the assent of his assignees, let the house ready
furnished to the defendant, by the week, who, after three weeks’ occupation,
received notice from the mortgagee to pay vent to hiwm :—Held, in an asction
brought hy the assignees for use and occupation of the house and furniture, that
they were entitled to recover for the use of the furuiture: that the rent of the
house and furniture might be apportioned, ov if not, that upon the entry of the
mortgagee claiming the house, and having no interest in the furniture, u new
agreement might be inferred by the jury to tuke the house at a reasonable rent
from the mortgagee, and to pay a reasonable amount as a compensation for the
use of the furniture to the assignees.

[S. C. 11 L. J. Ex. 59.)

Assumpsit by the assignees of a bankrupt for the use and occupation of a house
and the use of the furniture.—Plea, non assurnpsit.

At the trial before Lord Abinger, C. B,, at the last Spring Assizes for the county
of Warwick, it appeared that the owner of the house, in respect of which this action
was hrought, having mortgaged it in fee, and continuing in possession, had let it as a
ready furnished house to the defendant. He afterwards became bankrupt, and then,
with the assent of his assignees, let the house ready furnished, by the week, to the
defendant, who, after three weeks’ occupation, received notice from the mortgagee to
pay the rent to him, which he accordingly did. The assignees thereupon brought
the present action for the use and occupation of the house and furniture.  Ou the part
of the plaintiffs it was contended, that they were entitled to the rent of hoth the
house and furniture; on behalf of the defendant it was insisted, that the rent could
not he apportioned, and that the mortgagee had a vight to the whole of it, and there-
fore that the plaintiffs were not entitled to recover. The jury, under the learned
Judge’s direction, returned a verdict for the plaintits for the amount claimed by them
in respect of the furniture, leave being reserved to them to move to increase the
damages by the amount of the rent of the house, and to the defendant to enter a
verdict for him, if the Court should be of opiuion that the assignees were not entitled
tn recover either in respect of the house or the furniture. Rules were accordingly
obtained by M. D. Hill for the plaintiffs, and Adams, Serjt., for the defendant, and
both rules were argued in last Trinity Term.

[828] Hill and W. T. 8. Daniell, for the plaintifts. The question is, whether the
temant was justitied in paying to the mortgagse the whole or any part of the rent of
this house and furniture. It is subwitted that he was not. The tenant canuot abject
to the title of the person under whom he was let into the possession of the premises.
There is, however, an exception to that rule in the case of mortgagor and mortgagee,
and in those cases the Courts have adopted the tiction of a supposed evietion by the
mortgagee, and of the tenant being let in again under him ; but, in order to have
that effect, there must be not only notice to the tenant hy the mortgagee, hut a com-
pliance with it by him, and payment of rent to the mortgagee. At all cvents, the
assignees are entitled to vetain their verdict, for they have a right to the rent arising
out of the furniture, which became their property by the bankruptey. When the
tenant paid the whole rent to the mortgagee, the mortgagor might justly complain he
had done wrong. If an ejectment were brought by the mortgagee, and he recovered,
the tenant could ouly be compelled to pay the vent of the house, as the mortgagee
could not have recovered the furniture, which belonged to the assiguees of the mort-
gagor. It would be strange indeed, if the mortgagee, by ejecting the tenant, would
bacome entitled to the furniture of the assiguees. [Alderson, B.  What right has the
defendant to use the furniture without paying forit?} Undoubtedly he has none. In



