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offered to pay the freight hy a hill nt two months. The questioti is, whether he was 
persotially liable for the freight, a r i d  if so, whether tlie form of the tlec1;rratioti is 
sufFicietit. We are of opiiiioti that the clefericlaut \vas riot persoilally liable ; and i t  is 
therefore riot tiecessary to say atiythirig as to the sufficieticy of the declaration, which 
is not in the usual form o f  a coninloti couiit for freight. 

The case of f,’oek v. liiylor (13 EiEt, 399} est~t l j l i~he€~ the ~)ropo~itiori, that the 
receipt of goods by the iridorsee of :t I d 1  of lxclitig, by ~ ~ ~ i ~ c h  they were rn:de deliver- 
able to  the corisigriee or his assigris, tie or they payiiig freight, was evir1eric:e of a ucw 
contract htweet i  hitti i t11~1  the shipowner to piy the freight according to the tertiis of 
the hill of lading ; aritl that case has beeti followed by matiy others. But here the 
tlefeiirlarit is, 011 the face of the ljill  of lntliiig, 21, mere agerit to  teccive the goods, the 
Iittudott Gas Cortipatiy heitig the eo-tisigiiees, a id  the property vestiiig in them, 
:tccording to the rule I:tirl clowri by Lortl Holt, iri the case of Erms v. d l a ~ l t ~ f t  ( I  Ld. 
R a p .  371) ; and the promise to  he inferred frotn the receipt of ttie goods ntider such 
a hill of 1:tcling is, p t h L  facie, i t  promise hy the defettdaiit, :is agerrt for the coinpmiy, 
to  pay the  freight OII their ;tccoLiiit, aiirl  not :I promise to he persuiidly responsitile for. 
it ; and there was 110 sufficient, evicleiice to the coiitr:iry. 

Upou the Su1)seqaerit offer to p y  iti :I hill, no reliatice [806] ought justly to he 
placed as any proof of person:il lidjility. !\‘e are all therefore of opitiioti, that oii the 
fwts proved the ~efeI ic~~tr t t  w:is  riot liable, r~ricl t h a t  a nonsuit ought to he entered. 
The rule must thet efore tie :t,bsolute,. 

RuIe almlutc. 

SEtLXON AND OrHEtts L HARGOPLI) AKT) OTHERS. Exch. of Pleas. June 26, 1541.- 
The ~ot i s t r~ ic t~ot i  of the s p e c ~ ~ ~ ~ a t i o t ~  of a pateiit leloirgs to  the Court, : u d  not to 
the jury.--lf a s~)eci~c:itiori coritnin at1 mitrue stat~Rterit iti a materiai circim- 
statice, of such ;t ri:ttiire th:tt., if literally actccl ~ipoti 19’  ti cortipetent l\?orh1i&ii, it  
would mislead hitit, a r i d  cztiisc t h e  experiment to  fail, the speciticatioir is tlterefoie 
bad, arid the patetit irivalidatetl, altliough the jury, or1 the t r id  of i t i i  :tctioIi for 
the irifririgcmerit of the pa;tcsi\t, firid that a. competetit workiiucii, acrp in ted  with 
the subject, would not be niisled hy the error, tJ i l t  woultl correct it i t i  pmctke.- 
Iti the spccifiwtiori of a pitent, the title of which W:LS “Art itiventioii for the 
i ~ ~ p r o ~ ~ e d  ~pp~iciktiori of air to prodiice heat i t i  tires, forges, arid fL~~Ii~tces, where 
bellows OF other blowitig apparatus :we tqiiired,” the tiiotle of opertatiori was 
described ns follows :--“A hlnst or current of air must be produccd by bellows 
or other blowiiig apparatus, ;tiid is to  be passed from the I)ellorvs, &e., iuto mi 

air-vessel or receptacle, rn;tde snflicierttly strong to etidure the hlnst, aiid from 
that vessel or receptacle, hy nieiuis of a tul)e, pipe. or aperture, iiito the tire, &e. 
The vessel or recephrcle xuust he air-tight or tiearly so, except the apertums for 
the  a d ~ i s ~ i o t i  arid eRtission of air, aid :it ttie C o t ~ i r n ~ I i ~ e n i ~ ~ i t  arid dwittg the  
contiriuance of the M;tst, iunst Ike kept artificially 1ie;ttetl to  a corisiderehIe 
temperature.” After givitiy directions ;is to the meterials niitl dinietisiotis of t h e  
vessel, the specification proceedetl to state, (i The form or shape of the vessel or 
receptacle is imtnaterial to the erect, arid may tie aclaptecl to tlie local circum- 
stances or sitiiatiori.” Iri other parts of tlie specification, the same lariguage wits 
used with reference to the ultima.te beneficid effect upon ttie furtiace, &c. :-Held, 
that such was the re,woriaMe eotistt.iictio~i of the ;hove c1:tuse also, arid r i o t  that 
the forni or shape of the vessel was irnntateriiil to the effect of lieatiiig the air 
within it.-Held, also, that ttie title of the patetit was riot itieoiisisterit with the 
specification, but that the iriveritiori of applyirig to fires, &e., air heatecl in the 
manuer therein stntecl, tniKht be described as :tti ‘‘ improved applicatiori of air.”- 
Held, also, that in this specification the plitirititf did not cldm ti patetit for t~ 
mere priiiciple, hut for 3, n1ocle of applyirig well-known priiiciple, viz. the hattiiig 
of air, by means of a Riec~i~t i ic~l  ap€~ar~ t t i~s  to fires arid furri:ices.-If the notice 
of objections, deliveretl by EL defericlaiit with his pleas in art setioti for the 
infringement of a patent, pursiixrit to the stat. 5 & 6 Will. 4, c. 83, s. 5, 110 riot 
sufticiently specific, the plaintiff’s course is to apply to a judge at. chambers for 
an  order for the delivery of a more specific notice ; but if he omit to do SO, he 
cannot object to  the generality of the notice at the trial : the  anly questiou then 
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is, whether the notice is sufficiently large to iiiclude the ohjectiotis relied on by 
the defendant. 

[S. (2. 1 Webst. P. R. 295. Referred to, Plinlpton v. f i fcdcolr/~son, 1876, :1 Ch. D. 5S.7.1 

This W:IS a i i  action on the case for the itifringernetit of a pnteiit, d;ited 11th 
September, 1828, gr~trited to the plairitiff Janies Beautnorit Neilsori for a term of 
fourteen years, the title of which W:LS “An  iriveiitioti for the improved application of 
air to produce heat it1 tires, forges, arid furnaces, where bellows or ot,tier ldowitig 
:rpparatus are required.” 

[807] The defendants p1e:aded not guilty, arid also severd specid pleias, of which 
the foiirth only is ninteriitl to this report. Iti t h a t  plea the deferirlaiits set out the 
specification of the iiiveritiori etirollerl by the plairitiff Neilson, :i3 follows : 

“ I, James Beaumont Neilsoii, (lo hereby declare, that the nature of nip said 
invention for the improved application of air to proclitce heat iti fires, forges, ati(l 
furnaces, where hellows or other blowing :app:ar:itiis are required, arid t h e  tiiaiiner in 
which the same is to  be performed, is p:irticularlg descri1)ecI itiid ascertaitiecl a s  follows : 
that  is to say :-A blast or currerit of air niiist be produced b y  bellows or other tilow- 
ing apparatus, iri the ordiriary wty, to which mode of producing the blast or currerit 
of air this p t e i i t  is not intended to exteticl. The ldast or current of air so produced 
is to he passed from the  bellows or blowiiig apparatus into an air-vessel or receptacle, 
made sutticiently strong to  eiidure the blast, and from that ves.4 or recept:icle, by 
means of a tube, pipe, or aperture, into the fire, forge, or furnace. The vessel or 
receptacle must be air-tight, or nearly so, except the apertures for ttic adrnissiori a t i d  
emissiori of the a i r ;  arid at the cornmeticemetit and diiririg the coritinuance of the 
Mast, i t  must be kept artificially heiited to  a cotisicleralde temperature. It is better 
that the temperature be kept to :a red heat, or n e d y  so ; but so high a temperature 
is not absolutely necessary to produce a beneficial effect. The air-vessel or receptrtcle 
mity he conveniently macle of iroii, but as the effect cloes not depeiid upoii the nature 
of the materinl, other metals or corivetiierit materials m ~ y  be used. The size of the 
air-vessel must depeiid upoti the hlast, and upon the beat necessary to  I)e produced. 
For an ordiriary smith’s fire or forge, ail uir-vessel or receptacle capable uf cotitaiuing 
1300 cubic inches will be of proper dinierisioris ; arid for a cupola of the iisual size for 
cast-iron founders, itn air-vessel capable of coiitaitiirig 10,000 cuhic inches will he of it 
proper size. For tires, forges, or furnaces [808] upoii it  greater scale, such as Illast 
furnaces for smeltitig iroti, and large cast-irou founders’ cupolas, air-vesseLs of pro- 
portiouably iticreasetl dimensions and numbers are to he employed. The form or 
shape of the vessel or receptacle is immaterial to the efect, and may be adaptor1 to  
the local circunistances or situation. The air-vessel may getieriilly be conveiiiently 
heated by a fire distinct from the fire to be affected by tlie blast or ciirretit of air ; 
and generally, i t  will be hetter that the air-vessel, and the fire by which i t  is heated, 
should be inclosed iri hrick-work or masonry, through which tlie pipes or tu1)e.i 
coiiiiected with t,he air-vessel should piss. The niaiirior of applying the heat to the 
air-vessel is, however, immaterial to the effect, if it hc kept at a propcr temperature. 
In wittieas whereof,” $c. 

The plea. then alleged, that the plaintiff; J. E. Neilsori, di t1  not,, by the said 
instrument i n  writitig uiider his ha id  atid seal, at any time within six cdeii(1:ir uioiiths 
after the date of the sitid letters-patent, particularly descrihe arid ascertaiii the natiire 
of his said itiveiitioii, arid iti what manner the same was to be performed, and by 
reason thereof t.he said letters-patent were a r i d  are wholly wid. 

The defendants clelivered with their pleas, pursuitlit t o  the stat. 5 & G Will. 4, 
e. 83, s. 5, the following notice of objections to the valiclity of the patelit :- 

“ The defendants it1 this actioit, besides denying that they have infringed the 
patent in the rleclaration mentioned, intend, :it t,he trial of this cause, to  rcly oti the 
follomiiig objections, that is to say :-that the alleged invention is not the subject of 
:I patent, because i t  claims a priiiciplc : that  the terms i i i  which the subject of the 
patent is described, viz. ‘ a11 invention for the improved application of air to produce 
htmt in fires, forges, arid furnaces, where bellows arid other blowing apparatus are 
required,’ are ambiguous, arid i t  is doubtful whether the pateiit is for the invention 
of the appliation of hot air, or only for an improved mode of applying hot  air : that 
the said J. B. Neil-[809]-sori is not the first and true inventor of the said supposed 
invention, and that the said supposed invention was publicly used a id  put in practice 



before the granting of the sdrl lelters pterit.  [Here followed :I s~iterueIit of the 
fiiets on whieh  the tlefendiiiits relied :is shewirig th:it tlie itivetitioti was r i o t  new.] 
Tlie deferidtints further coiiterirl that the said piitetit is void, bec:iuse 110 sufficierit 

of the &d letter~-piLtent iti that I)ehdE : that the flescri~tiori of the ~ ~ ~ ~ ~ ~ ~ t r ~ t i ~ s  to he 
applied is so defective, that 110 woi*liniati of or(tiiiary skill wmlrl he able to minu- 
facture the %:Lid apparatus. merely Ly rextliiip the sztid speciticatiori : t ha t  tlie s& 
s~)ecificatio~i is c:ilculated to deceive : t h a t  the mode of ~ c ~ ~ ) l ~ i i i ~  hot  air by riiextis of 
:ti\ ibir-vessel or receptacle, which is vaguely clesc~ ihed i i i  the mist speciticiitioii, is 
siihstxritially the mode or qqxiratus for which Mr. Bottield hail previously ot)t:Linerl 
his pitent : that the said specificittion, so far 8s i t  ciin be understood as descriptive of 
:tit ~ L ~ p ~ ~ ~ t u s  for formirtg ctrrcl ~ u p ~ ) l ~ i r r ~  hot air, clescrihes nu kLp~ir~itL~s which does riot 
answer the purpose : that the said specificatioti i 4  invalid on aceowit of its get\erd 
vagueness : tihat the siricl speciticittioit is defective, illasmuch its it does not descr.ihe 
the kind of fiirnace to which the  said iriveIitioIi is ~ ~ p ~ l i ~ ~ ~ i l e ,  i ~ i i d  i t  i s  riot ;~p~) l ic i~~) le  
to  :dl liincls (if furn;lces : that the appitr:itos desci4ietl in the sa id  speciticatioti to he 
ernployed for the purpose of 1ie:Ltitig air is so defective, that it is ilicilpalde of produe- 
iitg any beneficial eR'ect iri the blast furnace : that the q p ' m t u s  usc(1 Iy the cleferidiilits 
i s  wholly ditYereiit from ttmt ~ ~ e s c r i l ) ~ r ~  i r r  the s i ~ e c i ~ ~ ~ t i ~ ) n ,  mcl upon a ~ ~ i ~ e r ~ n t  
priiiciple ; i lr i i l  it was ixivetiterl at the Calder irori works, nticl other irori works a ear 
t+Lsgow irt Scotliitid ; :irid hy Johii Jett'ries arid J. PJrtton, a t  the Grove irorr-fouwlry, 
i r i  the  borough of ~ o ~ i t h ~ ~ ~ ~ r ~ ,  :tttcl not hy the said J. E. Neifsori : th:it., if the said 
qparz tus  deacrilierl by the add -1. 6. Keilsoti iii hi5 speciticatioit coulrl 1)c made E8101 
to raise the ;ttniospheric air to  a sirtticierit degree of heat, it coulcl not he used without 
;i water twyre for iritroducirig the hot air into the blast f~ii~nace : thiit the iLpI);ir:itiis 
which t h e  rleferi~larits clo use, at i t1  nriy other a~)~)i~r ; t t~is  which morilrl he c ~ t ~ i l ~ l e  of 
raisiiig the atmosphere to R sufficicrit degree of heat, oould trot he applied to the fdmt 
fiirmce without the use of a witter twyre : t h k i t  i t  is alleged io the said specification, 
' tbtit the size of the air-sessel niust depenrl upoti the Mast, and mi ttie heat necessltry 
to be produceti : th:it for ;in orcliiiary smith's tire or forge, itti air-vessel or recept:icle 
capilhle of eorrttiiriing 1WO cuhic itiches will be of proper dimensions, a i d  for :L cupola 
of the Usuiil size for cast-irori fouriclers, ;in air-vessel c;Lp&le of coIit;iiriirig 10,000 cubic 
iiicbes will he of a prnper size ; for tires, forges, s i i d  fnriinces upon :I greater scale, 
siich ;is Mast furtiaces for smeltitig iron, or large ciist-iron foruiders' ciipolas, air-vessels 
of proportioriibly iricreased dimer,sioris arid ririrril~ers will he reqLiirec1 ; ' whereas, in  
order to produce the effect rerpired, the heating a ~ ~ L r ~ L t r ~ s  ought t n  be male of 
sueh a coristructiori, t h a t  the stirf;tae exposed to ttie xetiori of the heat should be iri 
proportior1 to the quantity of air r,eciuirerl to he heated, :irirl th:it itistear1 of the vessel 
or receptacle beirig enl;rrged when :I greater cluaiitity of heat  is recjriired, the liesting 
tt~)p~ratiis ntubt Fte retlircert in size, iind the furrisce i ~ i c r e ~ ~ ~ ~ c ~  in exteiit, so as to  ohtaitt 
ttte maximum of heatiiig surface iii proportion to the qtmritity of heitterl air reqnired : 
that i t  is therein alleged, th;& 'the air-vessel or receptacle may lie oonveiiiently made 
of iron; Itut i1a the etfect does riot tieperid iipo~i the nature of the rn8ter i~~,  other 
metal or materials may he used ;' wliereiis iii fact t i 0  other metal c m  be uscd which 
will effect the desired object so well, iiiid ;it such small expense, :LS iron : also, that the 
s ims  and proportions of the :Lir-vessels nieiitioriecl it1 the speciticatiori render the 
nflegecl inveiition comp~~r~~ t i~7e ly  ittoper:ttive a r i d  useless. The ~efe~i( l : tnts  further 
object, th;& the said invention, as rlescritretl [Sll] in the s d  s p e c i ~ c ~ i t ~ o ~ i ,  is of no ptiMic 
u.ye or benefit ; that the heater1 air ciiiitiot be iiitroduoecl into the smeltiiig furnaces by 
a simple pipe, as ~ ~ e r i t i ~ r i e ~  in the said s~~eej~cittioii." 

The IhirrtiRs replied to the fotirth pfea, that the x:iirl phititiff J. B. Neilw)n did, 
l'y t h e  said itistrurrieiit in writiiig utitler his hand iiiicl sed, withiti s i s  calcticlar nioiiths 
;itter the date of the s:ti(l letters p:itent, p:trticularly rlescrilie mid ascert:tiri the rinture 
c t f  his said iiivetitioii, x i r l  in  wh:tt iniuiiier ttie same was to be perfornted :--on which 
issue was joittetl. 

The cause was trier1 \before Etcke, B., at the Mitkllesex sittiirgs i r i  $a& Eitster 
Term. It IVRS coriteitcietl for the plairititfs, that the S~eci~c~Ltioii was ~ i i ~ c i ~ t i t l ~ ~  
;ic:ctirate and ~irtn~i~)ig~roiis, and ttmt the rnor~ts-" the form or ahspc of the vessel or 
rccept:de i s  irnrtraterial to the cAtt;:ct, and may be titliipted to the locnl circumstmoes 
itnrl situabion " clicl not menti that the form or shape of the vessel ivits imniaterird to 
the heating of the air, hut that, provided the air werc heatccl to :L proper tcmpernttire, 

specification of the said irrventivii l i i83  heen iiicolletl i r i  coiiformity with the pro\ '1810IlS * ' 
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the form or shape of the vessel in which it wits heated w:ts imiriateriitt for the pro- 
d ~ c i ~ i g  il ~ ~ t i e ~ c i ~ ~ l  eEect ori ttie fire, Eoqe, or furuwe. ~ e c o i i ( ~ i ~ ,  i t  was ~o i i t cn~e (1  
tibat the coIistructio~t of the s p e c ~ ~ ~ ~ t i o i k  was EL riiatter for the jury, nwt not for the 
Court : and thirdly, that  the defenchts  were not :it iil)ertsy to object to the sutticiency 
af the specificatioti in this respect, on the grotinti tht they hitd tiot stated the objec- 
tion witti sufficierit preeision, in the iiutice of ol)jectioiis tleiirerecl piirsiwtbt to the 
statute. For the ( I e ~ e t i ~ ~ L t i t ~ ~  it was iitsisteil, that tho wtice \vi18 s u ~ c i e f i t l ~  precise, 
snd that? nt all evetits, it was too late to object :tt thc t.ri:d th:tt it w m  airibigunu,s, 
hut that  the ~)lai~it , i~s,  if it WLS not ~ ~ ~ t j s f ~ t c ~ r ~ ,  ought to havt! ~ ~ ~ ~ t ~ A i i i ~ ( ~  rt Judge's 
order for the tlelivery of ti, hetter notice of objections ; mid  further, that, upori the 
proper construction of the specification, the stibttentent its to the Form or shape oE tho  
vessel IS121 oieant that the form or shape was inmt~teriat to the e%xt of 1ie;it.ing 
the air therein. The learned .Judge was of opiriioii that the S ~ ~ e ~ i t i ~ i ~ t ~ ~ I I  must fie 
~ n s t r u e ~  by the court, aid thought &at its proper ~ o t ~ s t r u c t i ~ ) ~ i  WN as corkteii(le(~ 
far by the defendants ; and he submitted to the jury the foliowing queutiotts :- 
Picst, whether a persou of ~ o i n ~ ~ o i ~  ~ t i ~ ~ ~ e r s ~ ~ I ~ c ~ i ~ i ~  atid ordinary skill, iiircl ~ n o ~ ~ , l e ~ l ~ c  
af the subject of the old blowing appiir;ttus, co~ild, Froin thin ~ ~ ) ~ c i ~ ~ L t ~ o r i ,  eoiistrutct 
ai appamtus c:tpxl)le of producing a beneticial et&& ; seconrlly, the like question its 
tu a persou ;tcquaintetl with the Ileatifig ~ppwiltus ; thirtlly, whether the shape nnd 
form of t h e  v e d  was materid to the effect of tieating the ;tir. The juiy :stiswered 
dl these q~iestior~s in the ~ ~ ~ r n i a t i y e ,  The lear~ied Judge, a t  the request of the 
defendants' counsel, then put to the jury ttiese q ~ s t i o i i s  dso :---First, whethey ii 

prson  of ordinary c ~ ~ p ~ ~ i t y  : i d  skill, ancl ~~c(~Lli~~trte(1 with the ~ l o ~ ~ ~ ~ ~ i ~  a p p ~ r ~ ~ t L ~ ~ ,  
would be ahle to correct the error in  the  s~ec i~c~i t ior r  :ts to the fornt ilnd shiipe of the 
vessel ; secondly, the like question at? to a person accpiinted with the heating ;~pperatus, 
The jur:p answered, that such a person would not bt? misled by thc titis-staternetit in 
the specific =L t' mi. 

The ve r~ ie t  was there~ipoti entered, under his Jmdship's clirectioti, for the dcfen- 
&nts on the fourth issue, a t d  for the plaiiitifh 011 the other issues ; a& leave 'Iviis 
given to the pLiritiffs to move to enter x verdict for them on the fourth issue also. 

Sir W. W. ~ o l ~ e t t  haviiig o ~ ~ ~ ~ ~ i ~ c ( ~  rule nisi ~ t c ~ o t ~ i f i ~ ~ y ,  citing ~ ~ z ~ i ~ # ? ~  v. &ZZ 
(2  H. B1. 4631, and Eiatl v. Y I I ~ o I I ~ ~ ~ o I L  (3  Meriv. 630). 

The Attor.iteS~-Gerieral, Sir I?, Pollock, R. V. Kichnrds, Monteith, awl Hugh Hill, 
shewed cause in  Trinity Term (Jnrie 9). The first objectiott oxide on the part of 
8133 the p ~ ~ i n t i ~ s  is, that the de~enr~atits have JL& coniplierl with the statute 5 & G b ill. 4, e. 83, s. 5, by cleliverittg it notice of ahjeetions sufficiently specific to  eaahle 

them to insist on the ohjection t:ikes to the s~ec i t i c~~ t~on .  That section of the statute 
enacts, '' that in  atiy action brought agairist any person for infringitig m y  letters- 
patent, the defendxnt, on pleading thereto, s h d l  give to the phintiff, am1 in airy scire 
f;lcias to  repeal such letters-patent, the plaintiff shall file with his declaration, a nubice 
of any objections on which he ~ i c ~ ~ ~ i s  to rely at the trial of such action ; and no olijec- 
tim shall be ~ l ~ o ~ ~ e d  to be made in ~e~~~~ of euch ~ e € e t ~ [ ~ ~ ~ t i ~  or ~ ~ ~ ~ ~ n t ~ ~  ~espect~vely 
:& such triai, unless he prove the o1)jeetioris stated i i t  such riotice : provided always, 
t b t  it, shsll and ~i;ly be lawful for auy Judge tit ehanihers, OII suitir~iot1~ received by 
such ~ e f e ~ d ~ x I t  or p ~ ~ i r i ~ ~ ~ ,  or such ~ ) l a ~ I i t i ~  or [ l e ~ e f ~ d ~ ~ r t t  respectively, to shew cause 
why he should riot be allowed to offer other ohjections, whereof notice sliall not have 
been given ils aforesaid, to give Ieuve to oBer such ohjections, on sitch tcrms :is to such 
Judge shall seem fit." This enactment was obviously frttnied with reference to the 
former state of ~ l e ~ ~ d i ~ ~ ,  befure the new rules, wtieri, riot' guilty beirtg the o d y  $et&, 
great difieulty and harduhiy was therehy thrown on pliiititiffs in actiotia of this irsture. 
IR Bzllnois v. f ~ ~ ' ~ g ~ t ~ ~ ~  (4 Uing. N. C. 137 ; 5 Scott, 4IY), the Court oE Common Pleas 
held t h t ,  ~ r ~ ~ e p e I i ~ ~ e t i t l y  of ttie statute, the Court has I right to direct that the notice 
of objections shill1 be made more specitic ; a r d  in I"'islier* v. Ltctcick (4 Giug. N. C. 706 ; 
6 Scott, 557), they refused to set aside a Judge's order for the delivery of more 
specific particulars. If, therefore, the notice in the preseiit cime was in too general 
terms, the p ~ ~ ~ i ~ ~ t ~ ~ ~ '  proper course would har.e hceir to appjy to  a Judge for a, more 
specific s ~ t e ~ ~ e t i t  of the objections ; but where they ornit to do so, the only questioit 
at the trial is, whether the defend:mts have proved the ohjectiorrs [al4] actually st:ited 
it1 this notice ; nud it i a  too late then to object that i t  is too general. [Aldersoti, B. 
The questiorr at the trial is only whether the ternis of the tiotice itre 6llficieIltly hrge 
to illelude the objection.] 
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Secondly, the specificatiou docs riot suficieritly ascertain :tnd rlescrihe the nature 
of the invention. An invention for the 
improved application of air to produce heat in fires, k c . ,  where bellows or other 
Mowing apparatus are requirecI”-is a n i b i ~ u o ~ ~ s ,  and might as well apply to  it 

r e ~ r i ~ e r a t ~ i ~ ~  as to a heat it^^ ~ p p ~ r ~ ~ t u s .  The patent is granted for an improved 
~ ~ ~ ~ i c a t i o n  of air, axid not for an improvement iri the air applied; whereas the 
specification proceeds to describe an apparatus for the improvement in the air applied, 
and not au improvement iii the mode of applying it. The title refers to air in its 
rratwal state, and excludes the notion of any process of heating or otherwisc improving 
i t  before its application : the specificatioit is for an applicatiori of air previously 
improved thy heating. It appears to US that the title is not 
iiiconsiste~t with the speci~c~~tioIi. When you look at the s p e c i ~ c ~ t i o ~ i ,  it is for a;ri 
improved application of air, by miking it pass through :L receptacle in which it i s  
heated before its application to the fire. It is hypercriticism to say that that  is 
riot ari improved application of air, but an  application of improvetl air.] Then with 
respect to the directions :ts to the mode of carrying the iriventioti into effect. The 
orily direction given as to the heating vessel is, that it is to hc wxle sufficiently 
strong to endure the blast, and air-tight or nearly so, and t.0 he kept ;trtifici;illy heated 
to a cons~der~ l~ le  ~emper~ttL~rc. With respect to its form or shape, it is stated that that 
‘‘ is immaterial to  the effect, arid may be arlaptcd to the local circumstances or situa- 
tion.” But surely it was es-eritial to the validitv of the patent, t h a t  the specification 
should state what should he the form or shape of the vessel. If the plaintiff did not 
[815] know this, he had not perfected his inveiltion. He hac1 no right to take out 
the patent for a general notion or pririciple existing iti his own mind The spcitiea- 
tion ought, therefore, to have stated hoth the proper dimensions atid form of the d r -  
vessel. Again, it is clear, upori the finding of the jury, t h a t  the form and shape of 
the  vessel is, in one sense, msterial to  the effect, arid in this respect the specification 
is untrue. It is for the Court to put a construction upon the specificdun, as upon 
m y  other written instrument ; arrt l  it is submitted that the true coristructiori of this  
part of i t  is, that the form or shape O F  the air-vessel is immaterid to the effect to  he 
pr~duced  therein-that is, to  the production of the reqnisitc degree of: heat. But the 
jury have found that the form atit1 shape of the vessel itre materid to that etleet, 
[Lord Abinges, C. B. Does i t  not appear, that wlieti the plaiI i t i~  uses the word 
“ etrect,” he means to  use i t  with itri implied condition that the proper temperature 
is kept u p ?  In the coricluding clause of the specification, it c1e:trly means the eKect 
upon the furnace, if the air be kept a t  it proper temperature.] There the cotiditioii is 
expressed; here no rondition is hinted at. It is miriifest that the inverttor thought 
the form or shape of the vessel was immaterial to thc obtaining of the requisite degree 
of heat; which might have been supposed to  be the ctrse, until ikfter the contrary was 
shrnvn by expsriments. He had evitlctitly riot made any s i ~ ~ c i e ~ i t  experiments as to  
the degree of heat necessary to be produced, atid was igiiormnt of the superiority of 
one form of vessel over another iu  producing it. He speaks of the vessel in this 
specification in terms which deucril~c a sitigle open sptce, arid which :re qnite iuappli- 
cable to a vessel consisting (for itistance) of a cornhiriation of tubes.(a) It is plait1 he 
httd never acquired the itiformatioil nemssary to enable him to presciit the, itivetitiou 
in perfect form; \)ut  the speciticxtiou must be such as that ii @16] competerrt 
workman can follow its directioiis, without first haviiig recourse to espcrinicttts to 
ascertain the ttest mode of carrying it into effect : &ex v. ~ ~ ~ ~ e ~ l ~ ~  ( 2  E. CY: Aid, :i36). 
[Parke, B. Is there any case iri which a patetitee has heeii allowe~l to correct :m 
error in the specification I y  the testimony of persons of ordinary skill 1 Alderson, B , 
referred to Blo.ca~/i v. Elsee (1 C.  & P. 558).] That wis the case of t he  mere use of it 
GiLllicism, in etnplogiiig the Frericti word I‘ vice ” to meitti n screw ; :iud hesicles, Iiy 
the drawing annexed to the specitie:ttion, and which was to he tikh!i i  ;is p r t  of it, the 
a[nbigui t~ was filily explained. But it t w y  further he observed, that  i n  this speciti- 
cat+ the word “air” never is the tioniitiative case :it all. It sihys, that ’‘ the vessel 
mu$t be air-tight or nearly so,” &c. ; i‘ arid at the conitiiencernent ~ Y r c : .  of the blast, it 
(i.e. the vessel) must be kept artificially heated,” 8 c .  So, when i t  states t h a t  “ it is 
betler that the temperature be kept to a red heat,” that clearly means the tciupcrature 
of the vessel, not of the air within it. The grammatical cotistructiori of the clause 

(a)  The vessel employed by the d~feIidants mas of this form. 

In  the first pliicc, the title of the 

[Lord Abirigcr, C. B. 
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in question therefore is, (if any condition is to be imported into it), that the form 
or shape of the vessel is immaterial to the effect, provided the vessel be kept to the 
proper degree of heat. Then, 
Can such B  is-s~tement be corrected by their accompaIiyi~i~ Ending, that :L competent 
-ivorkman would not be misled hy i t ?  The rule of law on this subject 
is this :-When the patentee has descrihed his invention in such terms that i t  is clear 
from the whole of the specification taken together what he menrit to describe, s mere 
kchnical misuse of language will not vitiate it-as if air were stlicl to  be imponderable, 
or sulphur were called a metal. But when he deliberately states something as a part 
of the  process or materials of the iriventioo, which is in its nature material, but which 
@I71 on bringing it  itkto use turns out to he untnm or erroneous, that i s  per se fatal 
to the  patant, and cxmttot he corrected hy the experience of the workmen; for that i s  
calling in another party to  perfect the invention : if t h a t  be necessLSry, the patentee 
ia no longer the inventor. 

That  is clearly negatived by the finding of the jury. 

Surely not. 

On the Same day (June 9;, and on a former day in the present sittings (June Is), 
Sir 11'. W. Follett, Kelly, arid Butt, were heard in support of the rule. In the 

fhst place, i t  was not competent to the defendants to raise these objections to the 
s p e c i t i ~ i o n ,  their notice of objections being of too vague and general a nature to he 
a s u ~ ~ e ~ t  compliance with the i.~q~iisitions of the statute. The only clause of the 
iiotice under which it can be contended that the particular objections iiow taken can 
be included, is the general one, '' that the specificatioti is ca1ciil:Lted to  deceive : '' hut 
tbe notice ought to be suficiently precise arid positive in its terms, distinctly to apprize 
the plaintitf of the nature of the specitic objections. It has been held that it is not 
enough that the notice be a mere echo of the plea, but that i t  must give tnore specific 
information than is given hy a plea merely denying the novelty or usefulness of the 
i~vent ion : Fii9i.e~. v. ~~~~~ (4 Bing. N. C. 706 ; 6 Scott, 5S7). The s ~ ~ i t e  was 
passed after the alterations in pleading made hy thc rules of H. T. 4 Will. 4, and 
it must be assumed that the legislature were fully cognizant of the eff'ect of those 
alterations, and did not think that a special plea would of itself furnish sufficietit 
notice of the  objections ifitended to be relied upon. If so indefinite a notice as this 
were held suificient, the provisions of the statute would be reiidered altogether niigL- 
tory. And the plaintiffs were at Iiberty to object to its insufficiency a t  the trial, atid 
were not bouad to aid the ~ e f e n ~ a r i t  by app l~ ing  to have it made more specific. It1 
;ill cases where [SI83 notice is required to be giveti by act of Parlittment, the objection 
to  the inauficiency of the notice is properly taken at the trial: xs in the case of il 
notice to dispute bankruptcy, and of riotice of action to magistrates : Trinilep v. Lhtriti 
(6 B. & C.  5Y7), ~ ~ I ~ J O T L  V. BC@LWZ (7 C. & P. 11.5). 

Secondly, the plaintiffs are entitled, upon the finding of t h e  jury on the issue as 
to the sufficiency of the  specification, to  have the verdict upon that issue entered for 
them. It has been suggested that this is a patent merely for a principle; bu t  that 
is not so; it is a patent for the mode of carrying ti principle itrto eff'ect. The mode 
of heating air and inorecasing combustion was known before ; this patent is taken out 
for tha novel application of air so heated to  certain useful purposes-for passitlg the 
a i r  in a heated state, instead of a cold sttite as formerly, irito furnaces; aiid the mode 
of operation is by interposing a closed vessel, exposed to heat, between the blowing 
apparatus and the furnace. That  is a sLi~ciet i t1~ practioxl discovery to be the subject 
of patent, according to all the a~i tbor i t ie~  : t ~ ~ T ~ ~ e ~  v. fF& (1 C. M. cYL It. XG), Hor.r~- 
bktwer. v. Bmlbolt (8 T. R. 98), Wehster ori Paterits, p. 136. Theri the otily remainitig 
question is, wbether there is anything in the specification to render the patent taken 
out for this discovery void. Now, the jury have expressly fount1 that no persoii 
acquainted with the subject could he misled by the snpposed erroe i n  the specification 
as to the form and shtape of the air vessel : yet i t  is said that the Court, oil :a discussion 
upon the  meanirig of the specification, oiight to  take that question u p i  themselve.;, 
arid direct a new trial. But it is sulrmitted that  the ~ n t e ~ l i ~ i } ) ~ ~ i t y  of the specitic~~tiou 
wag altogether a question for the jury. The question upon this issue is, whether the 
specification has sufticieritly described and asccrhinined the iuverition for which the 
patent is taketi out. Surely tha t  is ;I question [819] for the determination of the 
jury, In many cases the construction of writteri iristruments is for the Court, but 
not in such a case as this. In Hill v. Thortqmxz (3  Meriv. 630), Lord Eldon says : 
'' The utility-of the discovery, the intelligibility of the rlescriptioti, &c., are all of them 
matiter of fact proper for a jury." The q ~ ~ s t i o ~ ~  in effect is, ~ ~ h e t ~ e r  persons of COIII- 
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petent skill and knowledge can work under the specification as framed. In Eoiiltm 
v. Bull (2  H. BI. 497), Eyre, C. J., arid Rooke, J., put their judgment iii favour of 
the plaintiff expressly upon the ground t h a t  the jury l ist1 found that a workmnn of 
competent skill could execute the iniprovenierit, tiy meitxis of the specitication ; and 
on-the same ground the opiriiori of the ~ t ~ ~ l ~ e s  it! the Housc of I,ords was given in 
favour of the pitent. It appears to me to  be too late at the 
present day to contend t h a t  it is not for the  Coiirt to cotistriie t,he specificatioii, like 
:my other writteri itistrunietit. It was expressly held iti 2'2~rtin v. Winter 
(1 T. K. 602), that a patent is void if t h c  specitication is nnihiguous, or gives clirec- 
tiolis which tend to niislead. 111 fY(w17tcw v. Y~I.LY$LB ( L  1 Etast,, 101), the 
Lord Ch;uicellor setit the questiotr, whether the s~)eciti~~ttioti gave sutticietit informa- 
tion, to a. Court of law for its ~ e c i ~ i o i i  ; arid otie of the rules laid clown in XPJ: 17. 

~~~~~~g~~~ (Bull. N. P. 77} is, that " il the specification he iti any part of it materidly 
false. or defective," the patent is void.] 

At all events, if the construction he for the Court, the fitidiiig of the jury is most 
material to he t;tkeri into colrsideriltiori by the Court. 'they have in effect negatived 
the only ohjection on which the (4efetidaot.s could rely a t  the t r id ,  and f o i d  t'rist 
the specification was tiot c:ilculzited to deceive. fiow, :Lll thiit the IILW requires is that  
;L s ~ e c i ~ c ~ ~ t i o n  should crxitiiiti sufficierit iiiforniat~ori to eti:rfde a ~ ~ ~ r l ~ t r i a i i  of competent. 
skill to carry the ~k-~~ZO]- t en t  hito effect; Bori!tal~ v. E.idI; if i t  bo so, arid if that 
he found by the jury, the specification is sufticient in law, notwithstanding any 
particular error or mis-shttemeiit. If the patetitee sufficiently describes the mode of 
operation, but makes it niistiLke iii a nrat,ter krroivri to every body acqu:tiiitetl with 
the subject, and not of the essence of  the invention, mich a niistake cloes i io t  irivalirlete 
the pitetit. [Parke, E. My cloubt arose from this, that no case had gone so far tis 
to allow a mnriifest error to be corrected t y  pwol eviderice of what an o d i n w y  
workrnaa of earnpeterit skill ~voul(l be able to do.] There is rio ciise in which the 
pzttent h a  on the ground of such a t 1  error beea held invulid, after ttie tiridirig of the 
jury that it could riot mislead. The orily quest,iori is, whet.hcr on the whole the 
inventor bas given sufficient iiiformatiori to the public by which the iiiveritiori can, 
OIL the expiratioti of the term for which the patent is gwtitetl, lie brought into public 
use without experinients or expelme. It has bee11 said t.h;tt the tleswiptiori here is 
ap~licable only to a vessel c o ~ i s ~ s t i t i ~  of one operi spnce ; hut that is riot so. A more 
correct word thaii receptacle coulrf riot h w e  beeti used, to describe i~ vesset which i.q 
to receive and heat the s i r ;  a n d  i t  is equally applicable to a vessei cotisistirig of air 
open reservoir, of n sirigle pipe, or of n series of tuhes: whatever be the  form, i t  
must still communicate with the fu imce  by i t  pipe, tube, or aperture, :ind the 
cleacription in the specificatiori is epally approprittte. Any persoti who utiderstatids 
the heating of air would know how to enlarge the vessel in  the proper way, upon the 
ordinary principle used for heatirig tbir. [Aldersori, B. Then, where is the itiffererice 
hetween claimirig :I principle which is to be carrietl into etfect in atiy way you will, 
and claiming a mere pririeiple? The patentee must claim some specific modus 
operaudi.] So he does here,-naniely, to heat the i t ir  i t 1  its passage from the blowing 
apparatus to the furnace, i r i  a closet1 vessel placed there : atid conceding the statement 
as [8211 to the form and shape of such vessel to he iriaccurate, the verdict of the jury 
haq cured the defect. 

.But further, the true ~ i e ~ ~ n i n g  of the passage is, not that ttie form or shape of the 
vessel is immaterial to  the heating of the air, hut that i t  is ~ rn i~ i~~ tc r i a l  to the ultimate 
beneficial eKe'ect upon the furnace-to the object for which the p t e n t  is taken out. 
It i s  always to he remembered, th:it the patentee was iiot taking oiit :L patent for it 
mode of heating air ;  he assumes that every workman of ordinary skill is acquainted 
with that process. He therefore does not iirterid to give any clirections on that heart. 
He does not mean to say that the size and shape of the vessel are itnm:rterial to  the 
eKeet to  be produced upon the air t~ereir i  ; but t h &  the par&y may use atiy or~ir iary 
form of vessel he pleases in which to heat ttie air, ant1 provided it Ite kept at :I 
proper temperature, and commrtriicate with the furnace by a pipe, tube, or aperture, 
i t  will be the same as regards the efect on the furriuce. Such is clearly the nieaning 
of the word eff'ect in the last clause of t h e  specification, arid there cat1 be no reason 
for supposing that i t  was intended to be used in a different sense here : in this sense 
the  statement is perfectly true. If the air be heated to  a proper temperature, which 
the party knows how to do by the modes aIreadg it i  use, it is i m m a ~ ~ r i a l  to the effect 

[Lord Abiiiger, C. B. 

Pstrke, 6. 

Aldersori, ti. 
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on the furnace what is the form or shape of the vessel. Throughout the specification, 
the word effect (which occurs four times) is used in this same serise. The passage 
has the Same ntettriiirg :is if i t  had coritaitiec1 the words, “provitlecl the vessel he 
Constr-\lcteci on the orcliivary principles on which air  is heated.” The plaiirtiKs conteiid, 
therefore, either that  there is 110 error it1 the speciticiitiort at all j or, if there is, that 
the ~ n d i i ~ g  of the jury has re me die^ it. 

Cor. adv. vult. 
The judgment of the Court ‘was riow delivered by 
[822] PARKE, B. Iti the c:~se of l\%ilsuie v. RWfofor.d, a t  the request of my Lord 

Altinger, I proceed to deliver his ~ ,orc~s l i i~~’s  juclgII~erit, :ttid that of the rest of the 
Court, on this question. 

W e  have, after much cotisiderath, arid not without some doiibt aud hesitation, 
arrived at the conclusion that the present rule o~) t a iK~e~  hy Sir \Vitlianr Foilett, for 
eutering the verdict for thc plaintiff ori the 4th issue, should be marla absolute. 

Several points were made at the time of thc ;trgurneut, t o  which we propose very 
shortly to  advert. In the first place, i t  was coiitcriderl that the objectiou to the 
speciticatioIi, 011 which I proceeded a t  the tr id,  was Imt s ~ ~ ~ c i e i i t ~ y  &sed iry the 
notice given under the provisions of Lord Brougliam’s act ; but we all  thirik it was. 
We coricur with the opiriiori of the Court of Cornnion Pleas, in the cases cited hy 
Sir ~ ~ i l l i a ~  FoIIett, that the act must be c o n s t r ~ ~ e ~ l  to mean that a mere copy of the 
pleas will not be a sufticierit compliertce with its provisions. It was passed after the 
new rules had required the several deferices to Ita pleaded, and must therefore be 
considered as haviiig ititetded to give to  the plaintiff Y O I I L ~  &litioii:tl ac1vant;rge 
beyond the juform~tiori which the record would give him. The statute did not rneaii 
to say, nor do we thittk that  the Commoti Pleas meant to decide, that it would not 
be sufficient in sonie cases to give notice iti the terms of the plea itself. The objection 
nisly he so c ~ m p l e t ~ l y  and so fully e x p ~ ~ ~ d e ~ ~  on the record, that :I, mere t ~ a r i s c r i ~ ~ t  of 
the pled itself may be sufficietit; in other cmes the plett RYAY be so getleral iii its 
language, as to he insufficient os a notice, if transcribed from the plea merely. h c h  
case must depend or1 its peculiar circumstances. Bu t  at Nisi Prius, we think the otily 
qaestion for tho Judge is, whether tho ~ a I i ~ i i ~ b ~ e  of the riotice fairly iitclatleu the 
objection tokeri. If the notice he too general, a previous application milst tie made 
ta &e Cowt or a Judge at Chttmbers for redress. Bere the [823] hguage of the 
iiotice was very general, and we think incii~c~e[~ the objection reIietl on. 

Then we come to the question itself, which deperids on the proper construction to 
be put on the specification. It was contended that of this cotistroctiou the jury were 
tc, judge. The coristructioir oE d l  written 
iirStrumei1~ belongs to the Court tllotie, whose dtity i t  is to comtrue all such itistru- 
meats, as soon as the true nieanitig of the words in which thejr w e  couched, atid the 
surrounding circumstances, if any, hxve been ascertiriried as facts fty the jury : arid i t  
is the duty of the jury to t:&e the c o i ~ ~ t ~ L i c t i ~ n  from the Court, either ~ t b s o i ~ ~ t ~ I y ,  if 
there be tin words to he coristruerl as words of art, or phr:tses tisecl i n  Commerce, ; r i d  
110 surrounding circumstances to be itscertttirieil ; or coriditiotially, when those words 
or ciicurnstairces ure necessnrily referred to thcm. Unless this were so, there would 
be no cert;tinty iri the Iiirv ; for a iiiiscotistructiori by the Court is the proper subject, 
by meatis of a bill of exceptions, of redress i n  a Coart of Error ; hut 11, I ~ ~ i s ~ o I ~ s t r ~ c t i o i i  
by the jury orbrtrrot he set right a t  dl effectu:dly. Then, t;aking tho cotistructiori of 
this s p e ~ i ~ ~ ~ t i o n  on ourselves, as we are tiourid to do, i t  heconies tieceasnry to  examine 
what the iiatiue of the invention is which the p1;iititiff tins clincloserl hy this iristruroetit. 
It is very dificult to distinguish it from the specifictition of A pbtent for a principle, 
and thia at first created in the niirirls of some of the Court nttich dificiilty ; hit ,  after 
futl consideration, we think thii,t the p1:titititf clues trot merely claim ;t principle, hiit n 
machine e ~ b o [ ~ y i i i ~  B principle, :&rid :I very vtlluable otie. We thirik the c ~ s e  must he 
coirsidered as if, the principle being well known, the plihtiit’ had first invented a riiorle 
of applying it by ;t m e c ~ i a i ~ i ~ ~ ~  apparatus to  furnaces ; and his ~ I ~ ~ r ~ I i t i o ~ ~  then coiisiatu 
in this-the interposing a receptde  for heated i4ir betweeii the ~ ~ l ( ~ ~ v i r i g  apparatiis 
r t d  the furnace. Iri this receptitcle he directs the air to be hekLtetl, by the applica- 
[834]-tion of heat extertially to the receptacle, aiitl thus he accomp1iuhe.q the ohject of 
applying the t JbS t ,  which before w i t s  of cold air, in I heated state to the furtinee. 

Now in this ~ p e c i t i ~ ~ t ~ o i ~ ,  after statittg that  air heated up to a red heat m:ty he 
Lised, but that it is not 1iecess:iry to go so far to produce a harieficial eEect, he proceeds 

We are clearly of a clitfereut opiriioii. 
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to state th:tt the size of the rece~tt:~cle will tlepeiid o i i  the ltbst tie 
fiisiiace, mid giues tlireoticitis :is to that ; a r i d  tlieri he acltls, the nti;ipe of t t ie reecptwlc 
“ is iiiirristeriai to  tfie effect, ; i t i t1 riiay be :i(fitptd to locd cirC~itirat~tiic:eh.’’ it i h  ttiis 
p i r t  of the specitic:itioil which has r w w l  the tfitliculty. At  the triitl I crirtstr~ic(1 this 
p:&%szge a nieiahg thtit the shnpe r r t ’ ; ~  ~ ~ i t t ~ ~ t ~ r ~ ~ i ~  to the degreo of c&x% i i t  kie:&irig 
the blast; aiid i f  this were so, the jury hiivitig, I J ~  their t i i i ( ~ ~ 6 1 ~ ,  I te~~Lt i~e( i  ttie truth 
i i i id aecurwy of this staterxieiit, the qieeifciLtion woultl l ie I i a r l ,  :ic w1tit&itig it fiilae 
s t ~ t ~ e ~ ~ i e ~ t  i r t  :L twtcrid c~rcL~t€ i~~~ t i ce ,  (8  a n:tture that, if  ~ ~ t c ~ ~ ~ ! ~ ~  ;tctecl ~~~~#~~ Isy a 
conipeterit worlirii:ui, i t  would ruistead liini, atid e:iiihe the eXp%”tKle:”lt to fail. h‘ctr 
(lo we thirtk that the poitit ooritetittetl for iy Sir TV. Follatt, th r t  i f  ;t rii;tti iw~ii:iititecI 
with the process oE hi t t ing itir u e i t  eitiployecl, the ruis stutcvrteut coultl riot ritinleatl 
f i i i i t ,  svoufd ~t all relieve the ~ ) l ~ L i i i t ~ ~  fronr the ( l i ~ c ~ ~ l t ~ ~  ; &I! this w o r i i r t  I)t. to sripport 
the s ~ ) e e ~ ~ ~ i t i o i i  by i~ fresh i r i ~ r e ~ i t ~ ( ~ t i  r~iicl cori ectioii by a acietitilic permti ; i t t id  110 
airthoiity cnri Ire fourid that, i r i  srit:h a wse, it spec.ifie:ttioti !voiih[ he gooel. ~ J C  

vttlitl, we thirtk i t  should l e  sit& UR, if fairly ~ o ~ ~ ~ ) ~ v a ( ~  t i u t  hy :I ~ ~ ) i ~ t ~ ) ~ ~ e i i t  ~ ~ ( } ~ ~ ~ R ~ : ~ I I ,  
without inveatiou or xddition, .csoitItl protlitce the rrridri~ie for which a Itatetit is talicri 
out, atid that such ~t t ; t~hi i ie ,  so coiistriictetl, tnust be oiie l~eiieficid to ttie piililic. 

If, therefore, we had thought,, on coiisideratiori, thitt the constrwtiott which 1 put 
oti this clause of the s ~ ) e c ~ ~ ~ L t i o t ~  w t s  the true otic, we stioultl hir !*e etrricliidetl that the 
i ~ ~ ~ e t ~ ~  was tmd ; w c t  we should have thought t lat  the verdict s ~ ~ o L ~ ~ ( ~  ~ e ~ t i ~ ~ ~ i t  :is fourid 
by the jury on the 4th issue. Bot, [8251 my Lord :tiid niy Brothers, after corrsirler~tl~Ie 
h ~ ~ i t ~ ~ t ~ o n ~  are of o ~ ~ t i i ~ t ~  that a c ~ j ~ i s ~ r [ i ~ ~ ~ ~ r ~  ntay r e ~ 4 S O l i ~ ~ ~ ~ ~ Y  he put t i p i t  this clause 
which will support the patent ; atid tltough ;I myself stit1 critertaiti great, duubt whetiier 
soah is the true coristructiori, I atti not prepnrecl to s;ty tti,tt i t  is not, m d  I ani very 
gl:rrl that, in 80 rrieritorious a t i  itwmtiori :LS this is iidniitted to be, in  this view of the 
case, the p ~ ~ ~ i ~ i t ~ ~  will not be deprived of his reward. 

The word (‘ etleot” occurs four times in tliis s ~ i e c i ~ c ~ t t i ~ t ~  ; aiid i t  is ii just rule of 
coiistructiorr, to  judge ~ J E  the mewing of a p:trticulnr phrme by tnkitig the ivbole 
~ r i ~ t r ~ i ~ i e r i t  ~ g e t ~ i e r .  I I i  the Erst setiteriee, the ~ ~ t e i ~ t e ~ ,  s ~ ~ ~ ~ ~ k ~ ~ i ~  of the t e ~ ~ ~ ~ ~ ~ ~ t ~ ~ ~ ~  
he11ig so high as thikt of a red heat, adds, ‘ I  thnb so hiah a tempeyature is  iiot absohitely 
necessary to procluce ;I herietici:tl effect ; ’’ then he : tdds, that the receptncle itlay be 
m d e  of irw, “ h u t  as the e8’ect tloes not tlepeiirl upoii the ntitute of the material, 
other metals or c o r ~ ~ ~ e € i ~ e n t  niateiirtls niaij~ be used.” Here he ciuitwt nieitii that 811 
rnetds, or cotrveiiieitt Iiliiterids, w i I I  equally be hcitted by the ~ ~ ~ ) ~ ~ i c a t i o t i  o i  extertid 
tilt), for some beat more easily, rat id  others more sIowly ; b u t  ita ximm.s tha t  the qu;intity 
of the heated air, ~ ~ ~ ~ e t h e ~  heated i t t  an air-vasd or I L I ~ ~  other {if lieateti at a ~ t r o ~ i e r  
temperature), will riot materially ;iIter the ~ i e ~ i e ~ c i ; t ~  eEect OIL the Eiirriace to which it 
is qqdied. ‘‘ Et3 ect ” here, then, is eytrivalertt to :I tierrefieid effect ; :ud the serise of 
the passage is this,-“ hut as the effect, to be it beneficid eRect, does iiot rleperid oil 
the tiature of tfie ninterial,” arid so forth, T h e  siinie is, we ttiirih, ~ h v i o u s l ~ ~  the 
me&ng of tbe word etlect,” in  the coIduclirig settteirce of tho spe~ificatiori-‘‘ the 
maimer of q$yiiig the beat to  the ail-vessel is, however, i x ~ t t u a t e ~ i ~ ~ ~  to  the ett’ect, if 
i t  lie kept at ii proper. t e i I i ~ e i ~ t [ ~ ~ e  ; ” iri other worcls, the stl’ect will be a ~)eue~c ia l  
eEect on the fiiriiace, whatever Ite the mariner iti which you tq)piy 1iea.t to the itir-vessel, 
provided only th& you so apply i t  :is to  raise ita terii~)erat~[re s u ~ ~ ~ ~ i e i ~ t ~ ~ r .  Theo if 
[I3261 so, it i s  not utireasoitdh, we think, to  construe the word effect,” in  the 
seiiterice OIL which t2his clnestion turns, in a si~ti~i~ir .  \my, arid to ticiltl i t  to nieerr ttn 
nssevtion by the ptentee,  that though the size, of the vessel most be regulated :is 
directed, yet  the shape of the d r  vessel is ir~iriaterial to the effect ; that is to sibyl :my 
shape will produce i b  treueficial eEeot, a r i d  may tie ~ ~ l ~ ~ ~ t e ( ~  to loc:,ll  is^^^^^^. 
xow if this be so, stilt it casts u p i  birr! the itecessit,y of proving:, to the sd&factiori 
of the jury, t h & t  airy &ape h i  which the eir-vease\ coidd r ~ ~ s o ~ i ~ t ~ i 1 ~ 7  be expected to he 
ni;icle by a competent workman, wouhl produce it lteueticid erect, :mcl be 11, va1u:ible 
discovery. On the  preseiit 0cx::isioii we are bottrid, :IS to this poitit, hy the fiiirlitig 
ok the jury, who have arrived :~t  this conclusicirr of fact ; :tad i f  they are right, w e  
think the verdict wits not correctly erttered for the (leferidatits on this 4th issue, but  
tli;tt it should have l eeu  entered for the ~ ) i ~ ~ ~ ~ i t i ~ ~ s .  Tho rule, therefore, uiust be 
alr.wtu te. 

There is another poiirt which I tieecl only riotice shortly, which wits rrt;de by the 
Attorney-General, as  to  the title of the patent. He contended th:tt the title of the 
pitent was itself ~ e f e c t i ~ $ ,  :&rid did riot agree with the ~i1~~e6itio~ij arid he iitsistetl also 
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that i t  w:is competent to  raise that olijeotiori i i~~oi i  the issiie raised uI)oti tlie 4th plea,, 
atid prnb:ihly i t  was. Elit we have :already iiitiniaLe(1, iti the coiirse of the mgiinient, 
tha t  we thought thttt o1Jjec:tioti w:ts riot well foiuitletl. The t,itlc of t,he patetit is for 
the iruproved applicntiori of air. Though that, is aiiihiguuiis, i t  is siitticieritly esplaitietl 
by the speciticat,ion, arid is riot a t  wriarioe wit,li it, as was the c ; w  iii l l t ~ . ~  v. 71~’hedr:r. 

Rule absolute. 

[827] SALaroh. A M 3  ANOTHER, Assigtiees, ‘z’. hfXr’t’€r tiJrs. Esch. of b : r s .  ,rnlie ?f;, 
184 1.-The owner of :L house, having tnortpgerl i t  i:i fee, a i l ( \  corit,inuitig iri 
possession let. i t  as a re:i(Iy fiiimisherl huuse to tlie tlefeiic1:iitt. He afterwarcls 
bec:tme bankrupt, arid t,hen, with the assent of his :issigriees, Ict. the ~ O L I S C  renrly 
furnished to the defendarit, hy the week, who, Lifter b h r w  welts’  occupatioii, 
received riotice from the ttiortg:agee to pay rent to  hiin :-Held, iu a i i  aut.ioii 
brought hy the assignees for use : i t i d  occupation of the house : ~ n t l  furniture, that 
they were  entit,led to  recover for tlie L I S ~  of the furiiitiii.e : t1i:it the retit of the 
house tml farnitirre might he :tpportionetl, or if riot, that upori tlie entry of the 
mortgagee claiming the house, iiii(1 h:Lviiig \io ititerest it1 the furniture, a iiew 
agreemerit might he itiferred by the jury t,o t,:ilie the house :it imsotialde rent 
from the mortpgee, atid to  p y  i~ reasorial)le amount i ts  :I c.oriipetis:Lt,ioii for the 
use of the furniture to the assignees. 

[S. C. 11 L. J. Es. 59.1 

Assumpsit l y  the assigiiees of :L h i k r u p t  for the use arid occupatioti of it house 
and the use of the fLii.riitnre.--Ple:i, nori assunipsit. 

At  the trial before Lord Ahinger, C. B., at the last Spring Assizes for the county 
of Warwick, i t  appeared that the owner of the house, in respect of which this action 
mas brought, having mortgaged i t  in fee, a r i d  corititiuing i n  possession, had let it as n 
ready furnished house to the clefentlant. He after\v:trds bectime liiinkrupt, arid then, 
witit.h the assent of his assignees, let the house r e d y  furriished, liy the week, to t.he 
clefendant, mho, after three weelts’ occupation, received tiotice froill the mort,;t, - wee to 
pay the rent to  him, which he accortlingly ditl. The assigiiees thereupoti hrotight 
the present action for the use atid occupatioii of the house arid furtiiturc. 0 1 1  the part 
of the plaintiffs i t  w:ts coritendecl, tli:Lt, they were entitled to  the rent of tioth t,he 
house and furtiitwe; on behalf of the rlefetidant it was irisist,erl, that the reut could 
not he apportioiied, arid that  t,he mortgagee 11:icl i i  right to the whole of it, and there- 
fare that t,he plaintitfs were not entitled to recover. The jury, under the learned 
Judge’s directiori, returned a verdict for the plxititiEs for thc miount c1:tinietl hp them 
in respect of the furiiiture, leave being reserved t o  them t o  move t o  increase the 
damages by the amount of the rent of tlie house, ant1 to the clefendant to  enter a 
verdict for him, if the Court should he of opiiiion that the :tssigiees were riot entitled 
to  recover either in respect of tlie house or the furniture. Rules were :tccortlingly 
obtained by M. Y. Hill for the plaintiffs, and Adanis, Serjt., for the clefendant, and 
both rules mere argued in last Tririity Term. 

The question is, whether the 
ta iant  was justitied in payirig to  the riiortgug2e the whole or  m y  part of the rent of 
this house arid furniture. I t  is su1)tiiitted t.hat he WLS not. The t,eiiaut c:Lnriot object 
to the t.itle of the persou under whoni he was lct into the possessioti of the premises. 
There is, however, an exception to  that tule i t i  t,tie case of mortgagor a r i d  niortgagee, 
and irt those cases the Courts have adopter1 the tiction of :I supposed evictiori tiy the 
mortgtgee, i ~ r i d  of the tenant being let in agaiii uitcler him ; I r u t ,  in oi.der to hiLve 
that effect, there must be riot orilg riotice to  the tetiarit 1)y the mortgagee, hut :L CON- 
pliance with i t  by him, arid payment of rent to  t,he niortgngee. A t  a l l  cvents, t,he 
assignees are ent,itled to retairi their verdict, for they have ;I right to the rent arising 
out of the furniture, which became their property by t,he 1):ttikt~uptcy. When the 
tenant paid the whole rent to  the mortgagee, the riiottgagor might just,ly compl:iiii he 
had done wrong. If an ejectment were h o u g h t  hy the niortgngee, :mcl tie recovered, 
the tenant could oiily lie compelled to pxy t.he rent of the house, its the  niortgaLgee 
could not have recovered t,he furriiture, which Iielonged to the :tssigiiees of the  mort- 
gagor. It would be strange indeed, if the mortgagee, by ejecting t,he teiiatit, would 
become entit.led to the furriitrwe of the assigliees. \\%at right has the  
defendant to  use the furniture without payirig for i t  a]  ~TndoulJtedly he has 11011e. In 

[828] Hill :ind W. T. S. Daniell, for t.he plairititt’s. 

[Alrlei,sori, B. 


