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British North America Act, ss. 91, 92— Distribution of Legislative Powers—
Liquor Laws—Power of Prohibition—C(anada Temperance Act, 1886—
Ountario Act (53 Vict. c. 56), s. 18.

The general power of legislation conferred upon the Dominion Parlia-
ment by s. 91 of the British North America Act, 1867, in supplement of its
therein enumerated powers, must be strictly confined to such matters as
are unquestionably of national interest and importance; and must not
trench on any of the subjects enumerated in s. 92 as within the scope of
provincial legislation, unless they have attained such dimensions as to
affect the body politic of the Dominion.

Dominion enactments, when competent, override but cannot directly
repeal provincial legislation. Whether they have in a particular instance
effected virtual repeal by repugnancy is a question for adjudication by the
tribunals, and cannot be determined by either the Dominion or provincial
legislature.

Accordingly the Canada Temperance Act, 1886, so far as it purported
to repeal the prohibitory clauses of the old provincial Act of 1864 (27 & 28
Vict. c. 18) was ultra vires the Dominion. Its own prohibitory provisions
are, however, valid when duly brought into operation in any provincial
area, as relating to the peace, order, and good government of Canada;

Russell v. Reg. (7T App. Cas. 829) followed ;

but not as regulating trade and commerce within s. 91, sub-s. 2, of the
Act of 1867 ;

Citizens’ Insurance Co. v. Parsons (7 App. Cas. 98) distinguished and
Municipal Corporation of Toronto v. 1irgo (ante, p. 93) followed.

Held, also, that the local liquor prohibitions authorized by the Ontario

* Present: Lorp HarsBury L.C., Lorp HERrscHELL, Lorp WaTsox, LorD
DAVEY, and Sirk RicHArD CoucH.
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Act (83 Vict. c. 50), s. 18, are within the powers of the provincial legisla-
ture. But they are inoperative in any locality which adopts the provisions
of the Dominion Act of 18806.

ArPEAL by special leave from a judgment of the Supreme
Court (Jan. 15, 1895) consisting of Strong C.J., Fournier,
Gwynne, Sedgwick, and King JJ. Under the Supreme and
Exchequer Courts Act (Revised Stat. Can. c. 135), as amended
by Dominion Act (54 & 55 Vict. c. 25), s. 4, the Governor-
General of Canada, by Order in Council (Oct. 26, 1893),
submitted to the Supreme Court of Canada the following
questions :—

(1.) Has a provincial legislature jurisdiction to prohibit the
sale within the province of spirituous, fermented, or other
intoxicating liquors ?

(2.) Or has the legislature such jurisdiction regarding such
portions of the province as to which the Canada Temperance
Act is not in operation ?

(3.) Has a provincial legislature jurisdiction to prohibit the
manufacture of such liquors within the province ?

(4.) Has a provincial legislature jurisdiction to prohibit the
importation of such liquors into the province ?

(5.) If a provincial legislature has not jurisdiction to prohibit
sales of such liquors, irrespective of quantity, has such legis-
lature jurisdiction to prohibit the sale by retail, according to
the definition of a sale by retail either in statutes in force in
the province at the time of confederation, or any other definition
thereof ?

(6.) If a provincial legislature has a limited jurisdiction only
as regards the prohibition of sales, has the legislature jurisdic-
tion to prohibit sales subject to the limits provided by the
several sub-sections of the 99th section of the Canada Tem-
perance Act, or any of them (Revised Statutes of Canada,
49 Vict. ¢. 106, s. 99) ?

(7.) Has the Ontario Legislature jurisdiction to enact s. 18 of
Ontario Act, 53 Vict. c. 56, intituled ‘“An Act to improve the
Liquor Licence Acts,” as said section is explained by Ontario
Act, 54 Vict. c. 46, intituled “ An Act respecting local option
in the matter of liquor selling ”’ ?
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J.C Sect. 18, referred to in the last of the said questions, is as
1896 follows :—
Arromvsy-  ““18. Whereas the following provision of this section was at

v OGBE(-‘)"::;:;IO the date of confederation in force as a part of the Consolidated

R Municipal Act (29th and 30th Victoria, chapter 51, section 24,

GrneraL  Sub-section 9), and was afterwards re-enacted as sub-section 7 of
Dosviox,  Section 6 of 82nd Victoria, chapter 32, being the Tavern and
Shop Licence Act of 1868, but was afterwards omitted in
subsequent consolidations of the Municipal and the Liquor
Licence Acts, similar provisions as to local prohibition being
contained in the Temperance Act of 1864, 27th and 28th
Victoria, chapter 18 ; and the said last-mentioned Act having
been repealed in municipalities where not in force by the
Canada Temperance Act, it is expedient that municipalities
should have the powers by them formerly possessed; it is
hereby enacted as follows :—

““The council of every township, city, town, and incorporated
village may pass by-laws for prohibiting the sale by retail of
spirituous, fermented, or other manufactured liquors in any
tavern, inn, or other house or place of public entertainment,
and for prohibiting altogether the sale thereof in shops and
places other than houses of public entertainment. Provided
that the by-law before the final passing thereof has been duly
approved of by the electors of the municipality in the manner
provided by the sections in that behalf of the Municipal Act.
Provided further that nothing in this section contained shall be
construed into an exercise of jurisdiction by the Legislature of
the province of Ontario beyond the revival of provisions of law
which were in force at the date of the passing of the British
North America Act, and which the subsequent legislation of this
province purported to repeal.”

Act 54 Vict. c. 46, referred to above, declares that s. 18 was
not intended to affect the provisions of s. 252 of the Consolidated
Municipal Act, being Canada Act, 29 & 30 Vict. c. 51.

A majority of the Supreme Court, after hearing counsel for
the Dominion, the provinces of Ontario, Quebec, and Manitoba,
and also, under s. 37, sub-s. 4, of the Supreme and Exchequer
Courts Act for the Distillers and Brewers’ Association of Ontario,
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answered all the questions in the negative. Strong C.J. and
Fournier J., while agreeing in a negative answer to questions
3 and 4, answered the remainder in the affirmative.

The case in the Court below is reported in 24 Sup. Ct. Can.
Reports, p. 170.

Maclaren, @.C. (of the Colonial Bar), and Haldane, Q.C., for
the appellant.

Newcombe, Q.C. (of the Colonial Bar), and Loehnis, for the
Attorney-General for the Dominion.

Blake, @.C., and Wallace Nesbitt (both of the Colonial Bar),
for the Distillers and Brewers’ Association.

Maclaren, @.C., and Haldane, ¢).C., contended that s. 18 of
the Ontario Act of 1890 was authorized as relating to a subject
comprised within the term ‘ municipal institutions” in s. 92,
sub-s. 8, of the British North America Act, 1867. Citizens’
Insurance Co. v. Parsons (1) lays down the rule that provincial
legislation is valid if it relates to the enumerated subjects in
s. 92, and is not overriden by the enumerated subjects in s. 91.
It was admitted that a provincial legislature could not give to a
municipality control over any of the subjects mentioned in s. 91.
But a power to create municipal institutions must involve a
power to give them such powers as usually belong to such bodies.
In Canadian legislation, prior to the Imperial Act of 1867,
municipal institutions included a large number of subjects not
specifically enumerated in s. 92. The expression had acquired
a well-defined legislative meaning, and the term was used in
s. 92 in the sense so acquired. The Act of 1867 was founded on
the Quebec resolutions, and expressions which came textually
therefrom should be interpreted by the light of Canadian
legislation.

[THE LorDp CHANCELLOR. Then how do you define that
technical meaning ?]

It meant the conferring on them such powers as under
Canadian legislation had been understood to belong to them ;
except such as were assigned to the Dominion under s. 91.

[Lorp HErRsCHELL. Canadian legislation varied. Municipal

(1) 7 App. Cas. 96.
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institutions had different powers in Canada from what they had
in Nova Scotia and New Brunswick. ]

Reference was made to Hodge v. Reg. (1) and Russell v.
Reg. (2), and to a series of Canadian statutes passed before
1867, being, as respects those relating to Upper Canada,
12 Vict. ¢. 81; 16 Vict. c. 184; 22 Vict. c. 99, s. 245; Cons.
Stat. Upper Canada of 1859, c. 54, s. 246 ; 29 & 30 Vict. c. 51;
and as relating to Lower Canada—16 Vict. c. 214 ; 18 Vict.
c. 100, s. 23; 19 & 20 Vict. c. 101, ss. 8, 11; 20 Vict. ¢. 129,
s. 37; Cons. Stat. L. C. 1861, c. 24, s. 26, sub-ss. 10, 15, and
s. 27, sub-s. 16. Reference was also made to 27 & 28 Vict.
c. 18; 29 & 30 Vict. c. 32; Revised Stat. Nova Scotia, c. 75;
Public Stat. of New Brunswick (1854), c. 15. The expression
has also been interpreted in decided cases: see Slavin v.
Corporation of Orillia (3); Reg. v. Taylor (4); Keefe v.
McLennan (5); In re Local Option Act (6); Corporation of
Huntingdon v. Mowr (7); Lepine v. Laurent (8); Huson v. S.
Norwich. (9) Sub-sects. 9, 13, and 16 of s. 92 were also relied
on. It was further contended that the Act in question was
valid unless and until the Dominion Parliament should legis-
late in a manner which would override its provisions. It does
not conflict with Canada Temperance Act, 1878, for it could
only apply to places where that Act has not been put in force.
Reference was made to L’Union St. Jaques de Montréal v.
Bélisle (10) ; Attorney-General of Ontario v. Attorncy-General
JSor Canada (11) ; Bank of Toronto v. Lambe. (12) The general
result of the authorities is that the words * regulation of trade
and commerce ™’ in s. 91 mean general regulation in a broad
sense; not of such specific matters as are involved in the Act
in question, nor of any minute details, nor any regulation of
matters of a merely local nature or private or peculiar to any
particular trade.

(1) 9 App. Cas. 117. (6) 18 Ont. App. R. 572.
(2) 7 App. Cas. 829. (7) 7 Montreal L. R. Q. B. 281.
(3) 36 U. C. Q.B.159; S.C. 1Cart. (8) 14 Legal News, 369.

688. (9) 24 Sup. Ct. Can. Rep. 145.
(4) 36 U.C. Q. B. 183. (10) L. R. 6 P. C. 31.
(5) 2 Cart. 400, 409. (11) [1894] A. C. 189.

(12) 12 App. Cas. 575.
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Newcombe, @.C., contended that a provincial legislature has
no authority to prohibit the sale, manufacture, or importation
of spirituous, fermented, or other intoxicating liquors. Further,
that it has no authority to prohibit the sale of such liquors
either by wholesale or retail, or subject to the exemptions
established by the Canada Temperance Act, s. 99. The subject
of this reference is prohibition. Russell v. Reg. (1) ruled that
prohibition as dealt with by the Canada Temperance Act was
excluded from provincial authority.

[Lorp HERSCHELL. No; not while the provincial legislature
deals with the matter locally.]

Prohibition of the liquor traffic does not fall within any of
the subjects enumerated in s. 92. The exclusive power with
regard to municipal institutions only enables the legislatures to
establish regulations for carrying on such institutions. Any
authority which the legislatures can confer upon them must be
derived from or have relation to the other subjects enumerated
in s. 92, none of which include a power to prohibit. They can
prescribe the mode in which the traffic may be carried on, but
they cannot prohibit it. Sub-sect. 16, s. 92, relates to *“local
or private’ matters, not provincial. On the other hand, pro-
hibition strictly relates to matters within the exclusive power
of the Dominion Parliament. It affects the peace, order, and
good government of Canada in relation to matters not coming
within those assigned by s. 92 to the provinces. To the
Dominion is assigned authority to regulate trade and commerce.
See City of Fredericton v. Reg. (2), Russell v. Reg. (1), and
Tennant v. Unton Bank. (3) It was contended that whether
or not regulation involves prohibition, if the provinces may
prohibit, the Dominion has nothing left to regulate. The
provincial power of regulating a particular trade recognised in
Hodge v. Reg. (4) must not be pushed so as to conflict with
Dominion legislation; for wherever the two legislatures con-
flict that of the Dominion must be paramount. Here the field
of legislation, that is with regard to the prohibition of the
liquor traffic, is already occupied by the Canada Temperance

(1) 7 App. Cas. 829. (3) [1894] A. C. 45.
(2) 3 Sup. Ct. Can. 505. (4) 9 App. Cas. 117.
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Act, and there is therefore no room for a provincial law, for the
interference of the province would interfere with the legislation
of the Dominion.

[LiorD WATSON. ‘Where the Temperance Act is not adopted,
there is no law as yet applicable, and there the field is not
covered. ]

The legislation exists which at any moment the community
may bring into force.

Blake, Q.C., contended that the provinces have no legislative
authority except in the subjects enumerated in s. 92, according
to the true construction of the British North America Act as
ascertained by the Privy Council. On any matter so enumerated
the provinces have no authority in any case wherein, or to any
extent whereby, the exercise of such authority would interfere
with the exercise by the Dominion of any authority comprised
within any of the sub-sections of s. 91. Again, the subject of the
prohibition of retail selling of intoxicating liquors is not com-
prised within s. 92 according to the same authoritative construc-
tion ; and it follows that a fortiori the prohibition of wholesale
selling, or manufacturing or importing, is not so comprised.
Then it is settled that each of these subjects, being without the
scope of s. 92, is within the general authority of the Dominion
conferred by s. 91 for peace, order, and good government. The
regulation of trade and commerce is placed by s. 91 under the
exclusive authority of the Dominion, the object being to place
the trade of the various provinces under the general control of
the central authority, and thus effect uniformity as far as
possible, and also enable the Dominion to obtain by an indirect
system of taxation the amounts necessary to enable it to dis-
charge the national obligations. The customs and excise duties
on liquor are a substantial and necessary part of the fiscal
resources of the Dominion, and it was not intended that those
resources should be curtailed or abolished by the provincial
legislatures throughout their jurisdiction. Exclusive authority
over the liquor trade in its trade and revenue aspects means an
authority to prevent any rival control over them which might
impede the purposes for which such exclusive authority was
granted. Besides, there is a broad distinction between an
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authority to prohibit a trade and an authority to regulate it,
and even if, according to the appellant’s argument, the pro-
vincial legislature could, under the sub-section relating to
municipal institutions, regulate it, the power to prohibit never-
theless exclusively belongs to the Dominion. Sect. 18 of the
Ontario Act purports to deal with a subject which comes under
s. 91, sub-s. 2. It conflicts with the Canada Temperance Act,
which covers the whole field of legislation, and therefore with
the paramount authority of the Dominion, and, moreover, cannot
be validated as a revival of pre-confederation law. Before
confederation each province had full legislative authcrity, and
one of them tried the experiment of entrusting municipalities
with prohibitive power. But neither in the practice of the
four provinces, nor in the nature of the subject, nor in the
methods of the United Kingdom, is there any established
meaning attached to the phrase ‘ municipal institutions”
which includes the subject of s. 18. Reference was made to
Reg. v. Justices of Kings (1) and Severn v. Reg. (2), and to the
cases cited by the appellant.
Maclaren, ().C., replied.

The judgment of their Liordships was delivered by

Lorp WatrsoN. Their Lordships think it expedient to deal,
in the first instance, with the seventh question, because it ra’ses
a practical issue, to which the able arguments of counsel on
both sides of the Bar were chiefly directed, and also because it
involves considerations which have a material bearing upon the
answers to be given to the other six questions submitted in this
appeal. In order to appreciate the merits of the controversy,
it is necessary to refer to certain laws for the restriction or
suppression of the liquor traffic which were passed by the
Legislature of the old province of Canada before the Union, or
have since been enacted by the Parliament of the Dominion,
and by the Legislature of Ontario respectively.

At the time when the British North America Act of 1867
came into operation, the statute book of the old province
contained two sets of enactments applicable to Upper Canada,

(1) 2 Pugs. 535. (2) 2 Sup. Ct. Can. 70.
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J.C.  which, though differing in expression, were in substance very
1896 similar.
Amromer-  The most recent of these enactments were embodied in the
CORNERAL | Memperance Act, 1864 (27 & 28 Vict. c. 18), which conferred
Arreogy. BPOR the municipal council of every county, town, township, or

GexeraL  incorporated village, ¢ besides the powers at present conferred
Dowrio. on it by law,” power at any time to pass a by-law prohibiting
—  the sale of intoxicating liquors, and the issue of licences there-
for, within the limits of the municipality. Such by-law was
not to take effect until submitted to and approved by a majority
of the qualified electors; and provision was made for its
subsequent repeal in deference to an adverse vote of the

electors.

The previous enactments relating to the same subject, which
were in force at the time of the Union, were contained in the
Consolidated Municipal Act, 29 & 30 Vict. ¢. 51. They
empowered the council of every township, town, and incor-
porated village, and the commissioners of police in cities, to
make by-laws for prohibiting the sale by retail of spirituous,
fermented, or other manufactured liquors in any inn or other
house of public entertainment; and for prohibiting totally the
sale thereof in shops and places other than houses of public
entertainment ; provided the by-law, before the final passing
thereof, had been duly approved by the electors of the munici-
pality in the manner prescribed by the Act. After the Union,
the Legislature of Ontario inserted these enactments in the
Tavern and Shop Licence Act, 32 Vict. c. 32. They were
purposely omitted from subsequent consolidations of the Muni-
cipal and Liquor Licence Acts; and, in the year 1886, when
the Canada Temperance Act was passed by the Parliament of
Canada, there was no provincial law authorizing the prohibition
of liquor sales in Ontario save the Temperance Act, 1864.

The Canada Temperance Act of 1886 (Revised Statutes of
Canada, 49 Vict. c. 106) is applicable to all the provinces of the
Dominion.  Its general scheme is to give to the electors of
every county or city the option of adopting, or declining to
adopt, the provisions of the second part of the Act, which make
it unlawful for any. person ¢ by himself, his clerk, servant or
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agent, to expose or keep for sale, or directly or indirectly, on
any pretence or upon any device, to sell or barter, or in considera-
tion of the purchase of any other property, give to any other
person any intoxicating liquor.” It expressly declares that no
violation of these enactments shall be made lawful by reason of
any licence of any description whatsoever. Certain relaxations
are made in the case of sales of liquor for sacramental or medi-
cinal purposes, or for exclusive use in some art, trade, or
manufacture. The prohibition does not extend to manufacturers,
importers, or wholesale traders who sell liquors in quantities
above a specified limit, when they have good reason to believe
that the purchasers will forthwith carry their purchase beyond
the limits of the county or city, or of any adjoining county or
city in which the provisions of the Act are in force.

For the purpose of bringing the second part of the Act into
operation an order of the Governor-General of Canada in
Council is required. The order must be made on the petition
of a county or city, which cannot be granted until it has been
put to the vote of the electors of such county or city. When a
majority of the votes polled are adverse to the petition, it must
be dismissed ; and no similar application can be made within
the period of three years from the day on which the poll was
taken. When the vote is in favour of the petition, and is
followed by an Order in Council, one-fourth of the qualified
electors of the county or city may apply to the Governor-
General in Council for a recall of the order, which is to be
granted in the event of a majority of the electors voting in
favour of the application. Power is given to the Governor-
General in Council to issue in the like manner, and after similar
procedure, an order repealing any by-law passed by any
municipal council for the application of the Temperance Act
of 1864.

The Dominion Act also contains an express repeal of the
prohibitory clauses of the provincial Act of 1864, and of the
machinery thereby provided for bringing them into operation,
(1.) as to every municipality within the limits of Ontario in
which, at the passing of the Act of 1886, there was no municipal
by-law in force, (2.) as to every municipality within these limits
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in which a prohibitive by-law then in force shall be subsequently
repealed under the provisions of either Act, and (3.) as to every
municipality having a municipal by-law which is included in
the limits of, or has the same limits with, any county or city
in which the second part of the Canada Temperance Act is
brought into force before the repeal of the by-law, which by-
law, in that event, is declared to be null and void.

‘With the view of restoring to municipalities within the pro-
vince whose powers were affected by that repeal the right to
make by-laws which they had possessed under the law of the
old province, the Liegislature of Ontario passed s. 18 of 53 Vict.
c. 56, to which the seventh question in this case relates. The
enacting words of the clause are introduced by a preamble
which recites the previous course of legislation, and the repeal
by the Canada Temperance Act of the Upper Canada Act of
1864 in municipalities where not in force, and concludes thus:
“it 1s expedient that municipalities should have the powers by
them formerly possessed.” The enacting words of the clause,
with the exception of one or two changes of expression which
do not affect its substance, are a mere reproduction of the
provisions, not of the Temperance Act of 1864, but of the
kindred provisions of the Municipal Act (29 & 30 Vict. c. 51),
which had been omitted from the consolidated statutes of the
province. A new proviso is added, to the effect that ““nothing
in this section contained shall be construed into an exercise of
jurisdiction by the province of Ontario beyond the revival of
provisions of law which were in force at the date of the passing
of the British North America Act, and which the subsequent
legislation of this province purported to repeal. The Legislature
of Ontario subsequently passed an Act (54 Vict. c. 46) for the
purpose of explaining that s. 18 was not meant to repeal by
implication certain provisions of the Municipal Act (29 & 30
Vict. c. 51), which limit its application to retail dealings.

The seventh question raises the issue, whether, in the circum-
stances which have just been detailed, the provincial legislature
had authority to enact s. 18. In order to determine that issue,
it becomes necessary to consider, in the first place, whether the
Parliament of Canada had jurisdiction to enact the Canada
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Temperance Act; and, if so, to consider in the second place,
whether, after that Act became the law of each province of the
Dominion, there-yet remained power with the Legislature of
Ontario to enact the provisions of s. 18.

The authority of the Dominion Parliament to make laws for
the suppression of liquor traffic in the provinces is maintained,
in the first place, upon the ground that such legislation deals
with matters affecting ‘‘ the peace, order, and good government
of Canada,” within the meaning of the introductory and general
enactments of s. 91 of the British North America Act; and, in
the second place, upon the ground that it concerns ‘‘ the regu-
lation of trade and commerce,” being No. 2 of the enumerated
classes of subjects which are placed under the exclusive juris-
diction of the Federal Parliament by that section. These
sources of jurisdiction are in themselves distinct, and are to be
found in different enactments.

It was apparently contemplated by the framers of the Imperial
Act of 1867 that the due exercise of the enumerated powers
conferred upon the Parliament of Canada by s. 91 might,
occasionally and incidentally, involve legislation upon matters
which are prim4 facie committed exclusively to the provincial
legislatures by s. 92. In order to provide against that contin-
gency, the concluding part of s. 91 enacts that ‘“any matter
coming within any of the classes of subjects enumerated in this
section shall not be deemed to come within the class of matters
of a local or private nature comprised in the enumeration of the
classes of subjects by this Act assigned exclusively to the legis-
latures of the provinces.” It was observed by this Board in
Citizens’ Insurance Co. of Canada v. Parsons (1) that the
paragraph just quoted ‘‘ applies in its grammatical construction
only to No. 16 of s. 92.” The observation was not material to
the question arising in that case, and it does not appear to their
Liordships to be strictly accurate. It appears to them that the
language of the exception in s. 91 was meant to include and
correctly describes all the matters enumerated in the sixteen
heads of s. 92, as being, from a provincial point of view, of a
local or private nature. It also appears to their Lordships that

(1) 7 App. Cas. 108.

359

J.C.
1896

S e ad
ATTORNEY-
GENERAL
FOR ONTARIO
Vi
ATTORNEY-
GENERAL
FOR THE
DoMINION.



360

J.C.
1896

v~
ATTORNEY-
GENERAL
FOR ONTARIO
U8
ATTORNEY-
GENERAL
FOR THE
DoMINION,

HOUSE OF LORDS [1896]

the exception was not meant to derogate from the legislative
authority given to provincial legislatures by these sixteen sub-
sections, save to the extent of enabling the Parliament of Canada
to deal with matters local or private in those cases where such
legislation is necessarily incidental to the exercise of the powers
conferred upon it by the enumerative heads of clause 91. That
view was stated and illustrated by Sir Montague Smith in
Citizens’ Insurance Co. of Canada v. Parsons (1) and in
Cushing v. Dupuy (2); and it has been recognised by this
Board in Tennant v. Union Bank of Canada (3) and in 4 ttorney-
General of Ontario v. Attorney-General for the Dominion. (4)
The general authority given to the Canadian Parliament by
the introductory enactments of s. 91 is  to make laws for the
peace, order, and good government of Canada, in relation to
all matters not coming within the classes of subjects by this
Act assigned exclusively to the legislatures of the provinces’;
and it is declared, but not so as to restrict the generality of
these words, that the exclusive authority of the Canadian
Parliament extends to all matters coming within the classes of
subjects which are enumerated in the clause. There may,
therefore, be matters not included in the enumeration, upon
which the Parliament of Canada has power to legislate, because
they concern the peace, order, and good government of the
Dominion. But to those matters which are not specified
among the enumerated subjects of legislation, the exception
from s. 92, which is enacted by the concluding words of s. 91,
has no application; and, in legislating with regard to such
matters, the Dominion Parliament has no authority to encroach
upon any class of subjects which is exclusively assigned to
provincial legislatures by s. 92. These enactments appear to
their Lordships to indicate that the exercise of legislative
power by the Parliament of Canada, in regard to all matters
not enumerated in s. 91, ought to be strictly confined to such
matters as are unquestionably of Canadian interest and import-
ance, and ought not to trench upon provincial legislation with
respect to any of the classes of subjects enumerated in s. 92.

(1) 7 App. Cas. at pp. 108, 109. (3) [1894] A. C. 31, 46.
(2) 5 App. Cas. 409, 415. (4) [1894] A. C. 189, 200.
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To attach any other construction to the general power which,
in supplement of its enumerated powers, is conferred upon the
Parliament of Canada by s. 91, would, in their Lordships’
opinion, not only be contrary to the intendment of the Act,
but would practically destroy the autonomy of the provinces.
If it were once conceded that the Parliament of Canada has
authority to make laws applicable to the whole Dominion, in
relation to matters which in each province are substantially
of local or private interest, upon the assumption that these
matters also concern the peace, order, and good government of
the Dominion, there is hardly a subject enumerated in s. 92
upon which it might not legislate, to the exclusion of the
provincial legislatures. '

In construing the introductory enactments of s. 91, with
respect to matters other than those enumerated, which concern
the peace, order, and good government of Canada, it must be
kept in view that s. 94, which empowers the Parliament of
Canada to make provision for the uniformity of the laws
relative to property and civil rights in Ontario, Nova Scotia,
and New Brunswick does not extend to the province of
Quebec ; and also that the Dominion legislation thereby autho-
rized is expressly declared to be of no effect unless and until
1t has been adopted and enacted by the provincial legislature.
These enactments would be idle and abortive, if it were held
that the Parliament of Canada derives jurisdiction from the
introductory provisions of s. 91, to deal with any matter which
is in substance local or provincial, and does not truly affect the
interest of the Dominion as a whole. Their Lordships do not
doubt that some matters, in their origin local and provincial,
might attain such dimensions as to affect the body politic of
the Dominion, and to justify the Canadian Parliament in pass-
ing laws for their regulation or abolition in the interest of the
Dominion. But great caution must be observed in distin-
guishing between that which is local and provincial, and there-
fore within the jurisdiction of the provincial legislatures, and
that which has ceased to be merely local or provincial, and has
become matter of national concern, in such sense as to bring
it within the jurisdiction of the Parliament of Canada. An
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Act restricting the right to carry weapons of offence, or their
sale to young persons, within the province would be within
the authority of the provincial legislature. But traffic in arms,
or the possession of them under such circumstances as to raise
a suspicion that they were to be used for seditious purposes,
or against a foreign State, are matters which, their Lordships
conceive, might be competently dealt with by the Parliament
of the Dominion.

The judgment of this Board in Russell v. Reg. (1) has
relieved their Liordships from the difficult duty of consider-
ing whether the Canada Temperance Act of 1886 relates to
the peace, order, and good government of Canada, in such
sense as to bring its provisions within the competency of the
Canadian Parliament. In that case the controversy related to
the validity of the Canada Temperance Act of 1878; and
neither the Dominion nor the Provinces were represented in
the argument. It arose between a private prosecutor and a
person who had been convicted, at his instance, of violating
the provisions of the Canadian Act within a district of New
Brunswick, in which the prohibitory clauses of the Act had
been adopted. But the provisions of the Act of 1878 were
in all material respects the same with those which are now
embodied in the Canada Temperance Act of 1886; and the
reasons which were assigned for sustaining the validity of the
earlier, are, in their Liordships’ opinion, equally applicable to
the later Act. It therefore appears to them that the decision
in Russell v. Reg. (1) must be accepted as an authority
to the extent to which it goes, namely, that the restrictive
provisions of the Act of 1886, when they have been duly brought
into operation in any provincial area within the Dominion,
must receive effect as valid enactments relating to the peace,
order, and good government of Canada.

That point being settled by decision, it becomes necessary to
consider whether the Parliament of Canada had authority to
pass the Temperance Act of 1886 as being an Act for the
“regulation of trade and commerce” within the meaning of
No. 2 of s. 91. If it were so, the Parliament of Canada would,

(1) 7 App. Cas. 829.
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under the exception from s. 92 which has already been noticed,
be at liberty to exercise its legislative authority, although in
so doing it should interfere with the jurisdiction of the
provinces. The scope and effect of No. 2 of s. 91 were dis-
cussed by this Board at some length in Cttizens’ Insurance Co.
v. Parsons (1), where it was decided that, in the absence of
legislation upon the subject by the Canadian Parliament, the
Legislature of Ontario had authority to impose conditions, as
being matters of civil right, upon the business of fire insurance,
which was admitted to be a trade, so long as those conditions
only affected provincial trade. Their Liordships do not find it
necessary to reopen that discussion in the present case. The
object of the Canada Temperance Act of 1886 1s, not to regulate
retail transactions between those who trade in liquor and their
customers, but to abolish all such transactions within every
provincial area in which its enactments have been adopted by a
majority of the local electors. A power to regulate, naturally,
if not necessarily, assumes, unless it is enlarged by the context,
the conservation of the thing which is to be made the subject
of regulation. In that view, their Lordships are unable to
regard the prohibitive enactments of the Canadian statute of
1886 as regulations of trade and commerce. They see no
reason to modify the opinion which was recently expressed on
their behalf by Lord Davey in Munictpal Corporation of the
City of Toronto v. Virgo (2) in these terms: * Their Lordships
think there is marked distinction to be drawn between the
prohibition or prevention of a trade and the regulation or
governance of it, and indeed a power to regulate and govern
seems to imply the continued existence of that which is to be
regulated or governed.”

The authority of the Legislature of Ontario to enact s. 18 of
53 Vict. c. 56, was asserted by the appellant on various grounds.
The first of these, which was very strongly insisted on, was to
the effect that the power given to each province by No. 8 of
s. 92 to create municipal institutions in the province neces-
sarily implies the right to endow these institutions with all the
administrative functions which had been ordinarily possessed

(1) 7 App. Cas. 96. (2) Ante, p. 93.
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and exercised by them before the time of the Union. Their
Lordships can find nothing to support that contention in the
language of s. 92, No. 8, which, according to its natural mean-
ing, simply gives provincial legislatures the right to create a
legal body for the management of municipal affairs. Until
confederation, the Legislature of each province as then consti-
tuted could, if it chose, and did in some cases, entrust to a
municipality the execution of powers which now belong exclu-
sively to the Parliament of Canada. Since its date a provincial
Legislature cannot delegate any power which it does not possess ;
and the extent and nature of the functions which it can commit
to a municipal body of its own creation must depend upon the
legislative authority which it derives from the provisions of
s. 92 other than No. 8.

Their Lordships are likewise of opinion that s. 92, No. 9,
does not give provincial legislatures any right to make laws for
the abolition of the liquor traffic. It assigns to them ‘‘shop,
saloon, tavern, auctioneer and other licences, in order to the
raising of a revenue for provincial, local or municipal purposes.”
It was held by this Board in Hodge v. Reg. (1) to include the
right to impose reasonable conditions upon the licencees which
are in the nature of regulation; but it cannot, with any show
of reason, be construed as authorizing the abolition of the
sources from which revenue is to be raised.

The only enactments of s. 92 which appear to their Liordships
to have any relation to the authority of provincial legislatures
to make laws for the suppression of the liquor traffic are to be
found in Nos. 13 and 16, which assign to their exclusive juris-
diction, (1.) “ property and civil rights in the province,” and
(2.) ““ generally all matters of a merely local or private nature in
the province.” A law which prohibits retail transactions and
restricts the consumption of liquor within the ambit: of -the
province, and does not affect transactions in liquor between
persons in the province and persons in other provinces or in
foreign countries, concerns property in the province which
would be the subject-matter of the transactions if they were
not prohibited, and also the civil rights of persons in the pro-

(1) 9 App. Cas. 117.
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vince. It is not impossible that the vice of intemperance may
prevail in particular localities within a province to such an
extent as to constitute its cure by restricting or prohibiting the
sale of liquor a matter of a merely local or private nature, and
therefore falling prim4 facie within No. 16. In that state of
matters, it is conceded that the Parliament of Canada could not
imperatively enact a prohibitory law adapted and confined to
the ,requirements of localities within the province where pro-
hibition was urgently needed.

It is not necessary for the purposes of the present appeal to
determine whether provincial legislation for the suppression of
the liquor traffic, confined to matters which are provincial or
local within the meaning of Nos. 13 and 16, is authorized by
the one or by the other of these heads. It cannot, in their
Lordships’ opinion, be logically held to fall within both of them.
In s. 92, No. 16 appears to them to have the same office
which the general enactment with respect to matters concern-
ing the peace, order, and good government of Canada, so far as
supplementary of the enumerated subjects, fulfils in s. 91. It
assigns to the provincial legislature all matters in a provincial
sense local or private which have been omitted from the pre-
ceding enumeration, and, although its terms are wide enough
to cover, they were obviously not meant to include, provincial
legislation in relation to the classes of subjects already enu-
merated.

In the able and elaborate argument addressed to their Liord-
ships on behalf of the respondents it was practically conceded
that a provincial legislature must have power to deal with the
restriction of the liquor traffic from a local and provincial point
of view, unless it be held that the whole subject of restriction
or abolition is exclusively committed to the Parliament of
Canada as being within the regulation of trade and commerce.
In that case the subject, in so far at least as it had been regu-
lated by Canadian legislation, would, by virtue of the concluding
enactment of s. 91, be excepted from the matters committed
to provincial legislatures by s. 92. Upon the assumption that
s. 91 (2) does not embrace the right to suppress a trade, Mr.
Blake maintained that, whilst the restriction of the liquor traffic
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J.C.  may be competently made matter of legislation in a provincial
1896 as well as a Canadian aspect, yet the Parliament of Canada has,

Arrorney- Dy enacting the Temperance Act of 1886, occupied the whole
Fg"gﬁ:gm possible field of legislation in either aspect, so as completely to

P exclude legislation by a province. That appears to their Lord-

Generar  ships to be the real point of controversy raised by the question

Dowmiow. With which they are at present dealing; and, before discussing

T the point, it may be expedient to consider the relation in which
Dominion and provincial legislation stand to each other.

It has been frequently recognised by this Board, and it may
now be regarded as settled law, that according to the scheme
of the British North America Act the enactments of the
Parliament of Canada, in so far as these are within its com-
petency, must override provincial legislation. But the Dominion
Parliament has no authority conferred upon it by the Act to
repeal directly any provincial statute, whether it does or does
not come within the limits of jurisdiction prescribed by s. 92.
The repeal of a provincial Act by the Parliament of Canada can
only be effected by repugnancy between its provisions and the
enactments of the Dominion; and if the existence of such
repugnancy should become matter of dispute, the controversy
cannot be settled by the action either of the Dominion or of the
provincial legislature, but must be submitted to the judicial
tribunals of the country. In their Lordships’ opinion the
express repeal of the old provincial Act of 1864 by the Canada
Temperance Act of 1886 was not within the authority of the
Parliament of Canada. It is true that the Upper Canada Act
of 1864 was continued in force within Ontario by s. 129 of the
British North America Act, ‘“ until repealed, abolished, or
altered by the Parliament of Canada, or by the provincial legis-
lature,” according to the authority of that Parliament, ‘“or of
that legislature.”” It appears to their Liordships that neither
the Parliament of Canada nor the provincial legislatures have
authority to repeal statutes which they could not directly enact.
Their Lordships had occasion, in Dobie v. Temporalities
Board (1), to consider the power of repeal cbmpetent to the
legislature of a province. In that case the Legislature of

(1) 7 App. Cas. 136.
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Quebec had repealed a statute continued in force after the
Union by s. 129 which had this peculiarity, that its provisions
applied both to Quebec and to Ontario, and were incapable of
being severed so as to make them applicable to one of these
provinces only. Their Lordships held (1) that the powers con-
ferred ‘ upon the provincial legislatures of Ontario and Quebec
to repeal and alter the statutes of the old parliament of the pro-
vince of Canada are made precisely co-extensive with the powers
of direct legislation with which these bodies are invested by
the other clauses of the Act of 1867 ”’; and that it was beyond
the authority of the Legislature of Quebec to repeal statutory
enactments which affected both Quebec and Ontario. The
same principle ought, in the opinion of their Liordships, to be
applied to the present case. The old Temperance Act of 1864
was passed for Upper Canada, or, in other words, for the pro-
vince of Ontario; and its provisions, being confined to that
province only, could not have been directly enacted by the Par-
liament of Canada. In the present case the Parliament of
Canada would have no power to pass a prohibitory law for the
province of Ontario ; and could therefore have no authority to
repeal in express terms an Act which is limited in its operation
to that province. In like manner, the express repeal, in the
Canada Temperance Act of 1886, of liquor prohibitions adopted
by a municipality in the province of Ontario under the sanction
of provincial legislation, does not appear to their Liordships to
be within the authority of the Dominion Parliament.

The question must next be considered whether the provincial
enactments of s. 18 to any, and if so to what, extent come
into collision with the provisions of the Canadian Act of 1886.
In so far as they do, provincial must yield to Dominion legisla-
tion, and must remain in abeyance unless and until the Act of
1886 is repealed by the parliament which passed it.

The prohibitions of the Dominion Act have in some respects
an effect which may extend beyond the limits of a province,
and they are all of a very stringent character. They draw an
arbitrary line, at eight gallons in the case of beer, and at ten
gallons in the case of other intoxicating liquors, with the view

(1) 7 App. Cas. at p. 147.
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of discriminating between wholesale and retail transactions.
Below the limit, sales within a district which has adopted the
Act are absclately forbidden, except to the two nominees of the
Lieutenant-Governor of the province, who are only allowed to
dispose of their purchases in small quantities for medicinal
and other specified purposes. In the case of sales above the
limit the rule is different. The manufacturers of pure native
wines, from grapes grown in Canada, have special favour shewn
them. Manufacturers of other liquors within the district, as
also merchants duly licensed, who carry on an exclusively whole-
sale business, may sell for delivery anywhere beyond the district,
unless such deliveryis to be made in an adjoining district where
the Act is in force. If the adjoining district happened to be in
a different province, it appears to their Lordships to be doubt-

ful whether, even in the absence of Dominion legislation, a

restriction of that kind could be enacted by a provincial
legislature.

On the other hand, the prohibitions which s. 18 authorizes
municipalities to impose within their respective limits do not
appear to their Liordships to affect any transactions in liquor
which have not their beginning and their end within the pro-
vince of Ontario. The first branch of its prohibitory enact-
ments strikes against sales of liquor by retail in any tavern, or
other house or other place of public entertainment. The second
extends to sales in shops and places other than houses of public
entertainment ; but the context indicates that it is only meant
to apply to retail transactions ; and that intention is made clear
by the terms of the explanatory Act 54 Vict. c. 46, which fixes
the line between wholesale and retail at one dozen of liquor in
bottles, and five gallons if sold in other receptacles. The
importer or manufacturer can sell any quantity above that
limit ; and any retail trader may do the same, provided that he
sells the liquor in the original packages in which it was received
by him from the importer or manufacturer.

It thus appears that, in their local application within the
province of Ontario, there would be considerable difference
between the two laws; but it is obvious that their provisions
could not be in force within the same district or province at
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one and the same time. In the opinion of their Liordships the
question of conflict between their provisions which arises in
this case does not depend upon their identity or non-identity,
but upon a feature which is common to both. Neither statute
is imperative, their prohibitions being of no force or effect until
they have been voluntarily adopted and applied by the vote of
a majority of the electors in a district or municipality. In
Russell v. Reg. (1) it was observed by this Board, with re-
ference to the Canada Temperance Act of 1878, ““ The Act as
soon as it was passed became a law for the whole Dominion,
and the enactments of the first part, relating to the machinery
for bringing the second part into force, took effect and might
be put in motion at once and everywhere within it.” No fault
can be found with the accuracy of that statement. Mutatis
mutandis, it is equally true as a description of the provisions of
s. 18. DBut in neither case can the statement mean more than
this, that, on the passing of the Act, each district or munici-
pality within the Dominion or the province, as the case might
be, became vested with a right to adopt and enforce certain
prohibitions if it thought fit to do so. But the prohibitions
of these Acts, which constitute their object and their essence,
cannot with the least degree of accuracy be said to be in force
anywhere until they have been locally adopted.

If the prohibitions of the Canada Temperance Act had been
made imperative throughout the Dominion, their Lordships
might have been constrained by previous authority to hold that
the jurisdiction of the Legislature of Ontario to pass s. 18 or
any similar law had been superseded. In that case no pro-
vincial prohibitions such as are sanctioned by s. 18 could have
been enforced by a municipality without coming into conflict
with the paramount law of Canada. For the same reason,
provincial prohibitions in force within a particular district will
necessarily become inoperative whenever the prohibitory clauses
of the Act of 1886 have been adopted by that district. But
their Lordships can discover no adequate grounds for holding
that there exists repugnancy between the two laws in dis-
tricts of the province of Ontario where the prohibitions of the

(1) 7 App. Cas. at p. 841.
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Canadian Act are not and may never be in force. In a district
which has by the votes of its electors rejected the second part
of the Canadian Act, the option is abolished for three years from
the date of the poll; and it hardly admits of doubt that there
could be no repugnancy whilst the option given by the Canadiar
Act was suspended. The Parliament of Canada has not, either
expressly or by implication, enacted that so long as any dis-
trict delays or refuses to accept the prohibitions which it has
authorized the provincial parliament is to be debarred from
exercising the legislative authority given it by s. 92 for the
suppression of the drink traffic as a local evil. Any such legis-
lation would be unexampled ; and it is a grave question whether
it would be lawful. Even if the provisions of s. 18 had been
imperative, they would not have taken away or impaired the
right of any district in Ontario to adopt, and thereby bring into
force, the prohibitions of the Canadian Act.

Their Lordships, for these reasons, give a general answer to
the seventh question in the affirmative. They are of opinion
that the Ontario Legislature had jurisdiction to enact s. 18,
subject to this necessary qualification, that its provisions are
or will become inoperative in any district of the province which
has already adopted, or may subsequently adopt, the second
part of the Canada Temperance Act of 1886.

Their Lordships will now answer briefly, in their order, the
other questions submitted by the Governor-General of Canada.
So far as they can ascertain from the record, these differ from
the question which has already been answered in this respect,
that they relate to matters which may possibly become litigious
in the future, but have not as yet given rise to any real and
present controversy. Their Lordships must further observe
that these questions, being in their nature academic rather than
judicial, are better fitted for the consideration of the officers of
the Crown than of a court of law. The replies to be given to
them will necessarily depend upon the circumstances in which
they may arise for decision ; and these circumstances are in this
case left to speculation. It must, therefore, be understood that.
the answers which follow are not meant to have, and cannot
have, the weight of a judicial determination, except in so far as
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their Lordships may have occasion to refer to the opinions
which they have already expressed in discussing the seventh
«question.

Answers to questions 1 and 2.—Their Lordships think it
sufficient to refer to the opinions expressed by them in disposing
of the seventh question.

Answer to question 3.—In the absence of conflicting legisla-
tion by the Parliament of Canada, their Liordships are of opinion
that the provincial legislatures would have jurisdiction to thai
effect if it were shewn that the manufacture was carried on
under such circumstances and conditions as to make its prohi-
bition a merely local matter in the province.

Answer to question 4.—Their Liordships answer this question
in the negative. It appears to them that the exercise by the
provincial legislature of such jurisdiction in the wide and
general terms in which it is expressed would probably trench
upon the exclusive authority of the Dominion Parliament.

Answers to questions 5 and 6.—Their Lordships consider it
unnecessary to give a categorical reply to either of these ques-
tions. Their opinion upon the points which the questions
involve has been sufficiently explained in their answer to the
seventh question.

Their Lordships will humbly advise Her Majesty to discharge
the order of the Supreme Court of Canada dated January 15,
1895; and to substitute therefor the several answers to the
seven questions submitted by the Governor-General of Canada
which have been already indicated. There will be no costs of
this appeal.

Solicitors for appellant: Freshfields & Williams.

Solicitors for first respondent: Bompas, Bischoff, Dodgson,
Coxe & Bompas.

Solicitors for second respondent: Linklater, Hackwood,
Addison & Brown.
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